UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 
(Including Court Decisions) 


VOL. 20, No. 8 
(NOS. 7300-7362) 
PAGES 809-920 


AUGUST 1961 


For sale by the Superintendent of Documents, U. S. Government Printing 
Office, Washington 25, D. C. Price of single copy varies depending on size. 
Subecription price per year $3.50, domestic; $4.50, foreign. 











PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seg.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seqg.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7300) 


In re LEVIN & OSTROVSKY UNDER AUTHORITY BY OLBRYCH’S 
Dairy, INC. AMA Docket No. 27-149. Decided August 3, 
1961. 


Denial of Application to Dismiss 
The application to dismiss is denied as we consider the petition to be that 
of Gibrych’s Dairy, Inc., filed on its behalf by petitioners Levin and 
Ostrovsky. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING APPLICATION TO DISMISS 


In this proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.) respondent filed an appli- 
cation to dismiss the petition on the ground that petitioners 
Mac D. Levin and Sidney S. Ostrovsky lack standing to insti- 
tute this action. Petitioners filed an answer to the application to 
dismiss June 16,. 1961. 


Section 8c(15)(A) of the act (7 U.S.C. 608c(15) (A)) pro- 
vides that a “handler subject to an order may file a written 
petition with the Secretary of Agriculture, stating that any 
such order or any provision of any such order or any obliga- 
tion imposed in connection therewith is not in accordance with 
law and praying for a modification thereof or to be exempted 
therefrom.” [Emphasis supplied.] Respondent contends, in part, 
that petitioners Levin and Ostrovsky are not handlers under the 
act and the order involved (Order No. 27), and lack standing 
to sue, that is, may not bring this action, as mere assignees of 
Olbrych’s Dairy, Inc., a handler under the order. 


We need not reach the issue, however, of whether the assignee 
of a handler may institute a proceeding under section 8c(15) 
(A) of the act. Cf. In re Jersey Milk and Cream Company, 10 


809 











810 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 20 A.D. 810 


A.D. 1312 (1951) ; In re Lancaster Milk Company, Penn Dairies, 
Inc., and Queens Farms Dairy, Ine., 10 A.D. 1494 (1951). There 
is attached to the petition a document issued by the president 
of Olbrych’s Dairy, Inc., to petitioners Levin and Ostrovsky 
entitled, “Authorization and Agreement on Specific Action.” 
Such document does not seem to constitute a general assign- 
ment and, on the basis of such document, the individual peti- 
tioners cannot be considered as assignees of the handler’s alleged 
claim or cause of action for monies paid to the market admin- 
istrator for the order. Rather, such paper, by its terms, appears 
to authorize the individual petitioners to proceed herein in the 
name of the corporate handler and in effect to prosecute this 
matter on behalf of Olbrych’s Dairy, Inc. Petitioners Levin and 
Ostrovsky have not clearly done so in the petition but we limit 
their participation herein to the scope of authority conferred 
upon them in the agreement with the corporate handler. Conse- 
quently, we consider the petition herein to be that of Olbrych’s 
Dairy, Inc., filed on its behalf by petitioners Levin and Ostrov- 
sky. Such construction gives meaning to the authorization in 
issue and will allow a determination on the merits. Respondent 
does not contend that Olbrych’s Dairy, Inc., is not a handler 
under the order. Accordingly, the application to dismiss is 
denied. 


In order to insure, however, that we have not misconstrued 
the moving papers, the petitioners, including the corporate 
handler, will have 15 days from the receipt of this order to indi- 
cate whether Olbrych’s Dairy, Inc., is properly a party in this 
proceeding. Respondent will have 15 days after the filing of 
petitioners’ reply within which to file a responsive pleading to 
the petition (see section 900.52a of the rules of practice). 


Copies hereof shall be served upon the parties, including 
Olbrych’s Dairy, Inc. 


(No. 7301) 


In re WILLOW FaRMS Darky, INC. AMA Docket No. 127-3. De- 
cided August 31, 1961. 


Producer-Settlement Fund—Justiciable 
Interest of Handler 


Provisions of Order No. 127 for producer-settlement fund are not invalid 
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because petitioning handler with higher than average Class I utiliza- 
tion has to pay into the fund and handlers with lower than average 
Class I utilization draw out of the fund. The fund is merely a clearing 
house for minimum payments to producers at the uniform prices and 
handlers have no justiciable interest in the fund or the distribution 
therefrom. 


Partial Regulation—Compensatory Payments— 
Other Source Milk 


Requirements that nonpool plants make only compensatory payments on 


Class I milk disposed of in the marketing area do not violate 8c (5) of 
the act. Compensatory payments by handlers on “other source” milk 
are also valid. 


Exemption of Producer-Handlers—Cooperative 
Association as Handler—Pool Plants— 
Qualification for Pool Plant on System Basis 


It was a valid exercise of discretion on the evidence in the promulgation 


record for the Secretary to exempt producer-handlers from pricing 
and pooling. It was valid also on the evidence for the Secretary to in- 
clude a cooperative association in the definition of “handler” with respect 
to milk diverted from members’ farms and to include a manufacturing 
plant within the definition of “pool plant.” Because a multiple plant op- 
erator may have some choice as to which of the operator’s plants be- 
come “pool plants” under the order does not amount to illegal discrimi- 
nation because a one plant operator does not have such flexibility. 
Opportunity for a multiple plant operator to qualify supply plants on 
a system or unit basis is valid. 


Alleged Discriminations in Favor of City 
Handlers and Against County Handlers 


Inclusion of Carroll County, Maryland, in Order No. 127 marketing area 


was valid and fact that county handlers cannot market their milk in 
Baltimore City by virtue of city ordinance does not legally prevent 
Carroll County from being part of the marketing area under the order. 
The market surplus of milk is available for the benefit of the entire 
marketing area and not for Baltimore City alone and there is no illegal 
discrimination against petitioning handler with a high Class I utiliza- 
tion because Baltimore City handlers and their producers draw out of 
the producer-settlement fund. 


Parity Price Requirements of Section 8c(18)— 
Findings 


Secretary is required only to “ascertain” not “find” parity price for milk 


under section 8c(18) of act and ascertaining parity price for “all milk 
wholesale,” a national average figure, satisfied requirements of the act. 
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Producer Referendum—Producers Eligible to Vote 
Restriction of voting in producer referendum to dairy farmers engaged in 
production of milk for sale in the marketing area (excluding cream 
shippers) was proper. 
White, Page & Lentz, of Baltimore, Maryland, for petitioner. Mr. Joseph 
A. Walsh, for Agricultural Stabilization and Conservation Service. Mr. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 19387 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the validity of 
Order No. 127 (7 CFR 1027): issued under the act and regu- 
lating the handling of milk in the Upper Chesapeake Bay 
marketing area. Petitioner is a handler subject to the order 
and operates a milk plant in Frizellburg, Carroll County, Mary- 
land, which is a pool plant under the order, that is, milk re- 
ceived at such plant is classified, priced and pooled under the 
order. 


Briefly, the petition contends that the order is invalid as a 
whole because of the failure in its issuance to observe statutory 
requirements in connection with producer approval and with the 
determination of parity prices. Petitioner also alleges that speci- 
fied provisions of the order are not in accordance with law, that 
the order is “by its terms discriminatory” and that payments 
required of petitioner to the producer-settlement fund are illegal. 
The allegations of the petition are denied in answers filed by the 
Deputy Administrator and Acting Deputy Administrator, Agri- 
cultural Marketing Service, United States Department of 
Agriculture. Petitioner’s grievances are examined seriatim under 
the heading “Conclusions.” 


A hearing was held January 9, 1961, in Baltimore, Maryland, 
before John Curry, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture. Petitioner 
was represented by Charles Page, Attorney at Law, Baltimore, 
Maryland, and respondent was represented by Joseph A. Walsh 
and Burton S. Marcus, Office of the General Counsel, United 
States Department of Agriculture. After the hearing, the parties 
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filed briefs. On June 21, 1961, the hearing examiner filed a 
report containing proposed findings of fact and conclusions and 
recommending that the petition be dismissed. Petitioner filed 
exceptions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Petitioner, Willow Farms Dairy, Inc., is a corporation 
organized and existing under the laws of the State of Maryland 
with its principal place of business in Frizellburg, Carroll 
County, Maryland. Petitioner is a handler regulated under Order 
No. 127, issued under the act and regulating the handling of 
milk in the Upper Chesapeake Bay marketing area. Petitioner 
operates a pool plant under the order in Frizellburg, Maryland. 


2. Upon the basis of evidence introduced at a public hearing 
held February 2-13 and March 9-13, 1959, in Baltimore, Mary- 
land, pursuant to a notice issued January 14, 1959 (24 F.R. 
428), the Deputy Administrator, Agricultural Marketing Serv- 
ice, issued a recommended decision September 15, 1959 (24 F.R. 
7530), and time was given to file exceptions thereto. A decision 
by an Assistant Secretary of Agriculture was issued November 
20, 1951,’ and contains the following referendum order (24 F.R. 
9441, 9445): 


“Referendum order: determination of representative 
period: and designation of referendum agent. It is 
hereby directed that a referendum be conducted among 
producers to determine whether the issuance of the 
attached order regulating the handling of milk in the 
Upper Chesapeake Bay, Maryland, marketing area, is 
approved or favored by the producers, as defined under 
the terms of the proposed order, and who, during the 
representative period, were engaged in the production 
of milk for sale within the aforesaid marketing area. 


“The month of August 1959 is hereby determined to 
be the representative period for the conduct of such 
referendum. 


“A. T. Radigan is hereby designated agent of the 
Secretary to conduct such referendum in accordance 
with the procedure for the conduct of referenda to de- 


1We shall not set out parts of the decision in the Findings of Fact, as has been our 
custom, but shall refer to the decision at appropriate places in the discussion of the issue, 
under the heading “Conclusions.” 
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termine producer approval of milk marketing orders 
(15 F.R. 5177), such referendum to be completed 
on or before the 30th day from the date this decision 
is issued.” 


3. Order No. 127 was issued by an Assistant Secretary of 
Agriculture December 28, 1959, and contains, in part, the follow- 


ing findings and determinations (24 F.R. 11071): 
“§1027.0 Findings and determinations. 
“(a) Findings wpon the basis of hearing rec- 


oe. **° 


(1) The said order, and all of the terms and con- 
ditions thereof, will tend to effectuate the declared 
policy of the Act; 


“(2) The parity prices of milk as determined pur- 
suant to section 2 of the Act are not reasonable in 
view of the price of feeds, available supplies of feeds, 
and other economic conditions which affect market sup- 
ply and demand for milk in the said marketing area, 
and the minimum prices specified in the order are such 
prices as will reflect the aforesaid factors, insure a 
sufficient quantity of pure and wholesome milk and be 
in the public interest; 


“(3): The said order regulates the handling of milk 
in the same manner as, and is applicable only to per- 
sons in the respective classes of industrial or commer- 
cial activity specified in, a marketing agreement upon 
which a hearing has been held; 


* + a * aX 
“(c) Determinations. It is hereby determined that: 


“(1) The refusal or failure of handlers (exclud- 
ing cooperative associations specified in section 8c(9) 
of the Act) of more than 50 percent of the milk, which 
is marketed within the marketing area, to sign a pro- 
posed marketing agreement, tends to prevent the ef- 
fectuation of the declared policy of the Act; 


“(2) The issuance of this order is the only prac- 
tical means pursuant to the declared policy of the Act 
of advancing the interests of producers as defined in 
the order; and 


of 
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“(3) The issuance of this order is approved or 
favored by at least two-thirds of the producers who 
participated in a referendum and who during the de- 
termined representative period were engaged in the 
production of milk for sale in the marketing area.” 


CONCLUSIONS 
I 


It should be stated herein at the outset that the applicable 
statutory provisions afford a means for adjudicating whether 
an order, a provision thereof, or an obligation imposed in con- 
nection therewith is “not in accordance with law” (7 U.S.C. 
608c (15) (A)). Our inquiry in this proceeding does not encom- 
pass questions of policy, desirability, or the evaluation of the 
effectiveness of economic and marketing regulations promul- 
gated pursuant to the act. See e.g., In re Hygeia Dairy Com- 
pany, 19 A.D. 257, 273 (1960); In re Charles P. Mosby, Jr., 
d/b/a Cedar Grove Farms, 16 A.D. 1209, 1220 (1957), aff’d, 
S.D. Miss. Jan. 5, 1959; In re Clover Leaf Dairy Company, 15 
A.D. 339 (1956), aff'd, N.D. Ind. Sept. 10, 1958; In re Roberts 
Dairy Company, 4 A.D. 84 (1945). Cf. Pacific States Box & 
Basket Co. v. White, 296 U.S. 176, 182 (1935). 


II 


Most, if not all, of petitioner’s assaults of a substantive nature 
upon the order are bottomed upon the fact that petitioner is 
required to make payments into the producer-settlement fund 
under the order while other handlers are enabled by the order 
to draw money from such fund. This is a grievance that has 
become familiar over the years in the administration of the act. 
Petitioner does not challenge the validity of the producer-settle- 
ment or equalization fund under the order and it could not suc- 
cessfully do so. The United States Supreme Court upheld the 
validity of a pooling arrangement comparable to that contained 
in Order No. 127 in United States v. Rock Royal Cooperative, 
Inc., 307 U. S. 533, 572 (1939)! against objections of coopera- 
tives “to the alleged deprivation of liberty and property accom- 
plished by the pooling requirement in taking away from the 
defendants their right to acquire milk from their patrons at 
the minimum class price, according to its use, and forcing the 
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handlers to pay their surplus, over the uniform price, to the 
equalization pool instead of to their patrons.” 


In United States v. Lehigh Valley Cooperative Farmers, Inc. 
et al., 287 F.2d 726, 728 (3d Cir. 1961), cert. granted, 366 U.S. 
957 (1961), it was said: “The primary policy of Congress in 
enacting the Federal Milk Control program and particularly 
Order No. 27, applicable in the case at bar, was ‘*** to estab- 
lish and maintain such orderly marketing conditions for agricul- 
tural commodities in interstate commerce as will establish, as the 
prices to farmers, parity prices ***.’ 7 U.S.C. §602(1) (1952). 
Regarding milk, the plight of the farmers (referred to as pro- 
ducers in the milk industry) was caused by the fierce competi- 
tion to procure the most lucrative market for it. Since fluid milk 
brought the highest return to the producer and cream or milk 
product utilization was less rewarding, the rivalry was for that 
market. To alleviate the harsh effects of that struggle on pro- 
ducers, Congress enacted the governing law vesting the Secre- 
tary of Agriculture with broad regulatory powers. Pursuant 
to the statutory authorization, the Secretary of Agriculture has 
promulgated regional milk orders based on a system of milk 
pooling. Those orders, with their programs of classification and 
reporting are geared to provide the producer in the specified 
marketing area with a uniform price for all milk delivered by 
him for processing, irrespective of the particular use to which 
it is ultimately put.” 


Order No. 127 contains such a scheme whereby each handler 
pays for milk subject to regulation under the order at class 
values or prices, differing according to the use he makes of such 
milk, while producers receive a uniform or blend price based 
upon the total value of all milk used by all handlers under the 
order. Each handler pays his own producers at the uniform 
price and then, through adjustments with the producer-settle- 
ment fund kept by the market administrator, brings the total 
he has paid to producers up to (by paying into the producer- 
settlement fund) or down to (by receiving money from such 
fund) the total he is required to pay at class prices. In effect, 
a handler receives from the producer-settlement fund the amount 
by which the value of his milk at the class prices is less than 
the value at the blend price and pays into the producer-settle- 
ment fund the amount by which the value of his milk at the 
class prices exceeds the value at the blend price. 


Petitioner’s allegations of discrimination and the other sub- 
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stantive grounds for invalidity of the order advanced by it are, 
upon analysis, reduced to the complaint that because petitioner 
has a high fluid or Class I utilization which is above the market 
average the blend or uniform price which it is required under 
the order to pay to its producers must be supplemented by 
payments into the producer-settlement fund equal to the amount 
by which the value of its milk at class prices exceeds the value 
thereof at the blend price. It does not appear that petitioner is con- 
tending or complaining that its producers receive a lower blend 
or uniform price by virtue of deductions from the producer- 
settlement fund. Nor is petitioner contending that it is experi- 
encing difficulty in obtaining milk supplies at the uniform price. 
It is significant also that petitioner is not complaining about 
minimum class prices established in the order upon which the 
uniform price is based (cf. In re The H. E. Koontz Creamery, 
Inc., 20 A.D. 437 (1961)) or even its inclusion under regulation 
(cf. In re Mills Dairy Products Company, 20 A.D. 541 (1961)). 
Rather, petitioner is primarily contesting the fact that other 
handlers under the order draw money from the producer-settle- 
ment fund. 


Such fund is merely a clearing house or conduit by means of 
which handlers account to the pool at the use value of their milk 
and thus enable producers as defined in the order to receive the 
uniform price. Petitioner’s total minimum obligation for milk 
under the order is neither increased nor decreased by the method 
of distributing the proceeds of all milk received by all handlers 
among producers through a marketwide system of pooling. It 
has long been held for this reason that handlers have no finan- 
cial or justiciable interest in the producer-settlement fund or 
the distribution of monies therefrom. United States v. Rock 
Royal Cooperative, Inc., supra, at p. 561. Cf. Green Valley 
Creamery, Inc. v. United States, 108 F.2d 342 (1st Cir. 1939); 
In re Hygeia Dairy Company, supra, at p. 287; In re Barron 
Cooperative Creamery, 10 A.D. 305 (1951). See also Queensboro 
Farm Products, Inc. Vv. Wickard, 187 F.2d 969 (2d Cir. 1943). 
However, the Court in analyzing the Rock Royal case in Stark 
Vv. Wickard, 321 U.S. 288 (1944), stated, at page 308, that 
“While we upheld the contention of the Government as to the 
lack of standing of handlers to object to the operation of the 
producer-settlement fund on the ground that the handlers had 
no ‘financial interest’ in that fund, we recognize the standing 
of a proprietary handler to question the alleged discrimination 


















818 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 20 A.D. 810 


shown in favor of the co-operative handlers.” Petitioner appears 
to have attempted to cast its case in this mold by urging several 
instances of alleged discrimination. In any event, we shall con- 
sider petitioner’s grievances of a substantive nature,’ including 
the charges of discrimination, in the following subpart of these 
Conclusions. 


Ill 


Petitioner contends that regulation under the order is limited 
to “pool plants” and “producers” as defined therein and that 
petitioner is required to pay the Class II price for milk utilized 
in Class II while nonpool plant handlers need not do so. Peti- 
tioner says this is a violation of section 8c(5)' of the act (7 
U.S.C. 608c(5)). A brief discussion of some fundamentals of 
the operation of the act and milk orders issued thereunder 
would be of value to a consideration of this allegation of in- 
validity. 

Section 8c(1) of the act (7 U.S.C. 608c(1)) provides gen- 
erally that the Secretary shall issue orders applicable to proces- 
sors, associations of producers, and others engaged in the 
handling of milk or its products, such persons to be referred 
to as “handlers.” This section does not specify which handlers 
out of this general group are to be regulated by an order. How- 
ever, section 8c(10) of the act (7 U.S.C. 608c(10)) states that 
a marketing order shall be applicable only to persons in the 
“respective classes of industrial or commercial activity” specified 
in a marketing agreement. Section 8c(11) authorizes separate 
orders for separate marketing areas, which orders shall, insofar 
as practicable, contain such different terms applicable to the 
several marketing areas as the Secretary finds necessary to give 
due recognition to the differences between the areas (7 U.S.C. 
608c(11)). These sections of the act, taken together, authorize 
the Secretary to issue marketing orders applicable to particular 
classes or groups of handlers in some way associated with a 
given marketing area. The Secretary may determine which hand- 


* Petitioner has not alleged, argued or proved that the order is not supported by substantial 
evidence in the promulgation hearing record. Consequently, the order in general and the 
sections thereof in issue are supported by the presumption, which has not been overcome 
by petitioner, that there are facts in existence which justify the order provisions. See, eg., 
Borden’s Farm Products Co., Inc. v. Baldwin, 298 U.S. 194, 209 (1984); Pacific States Box 
& Basket Oo. v. White, 296, U.S. 176, 185 (1985); United States v. Rock Royal Cooperative, 
Inc., 307 U.S. 588, 567 (1989). We are not, therefore, concerned with the question of sub- 
stantiality of evidence in consideration of petitioner’s allegations of substantive invalidity. 
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lers and which milk handling are to be regulated by a particular 
order, i.€., determine the coverage of that order. For example, 
in United States v. Rock Royal Cooperative, Inc., supra, the 
United States Supreme Court found nothing illegal about order 
provisions which did not price or pool fluid milk of handlers 
sold outside the marketing area. In other words, the Secretary 
in promulgating a milk marketing order, must determine which 
handling of milk shall be isolated for the purpose of regulation. 
United States v. Lehigh Valley Cooperative Farmers, Inc., supra; 
The Lawson Milk Company v. Benson, 187 F.Supp. 66 (N.D. 
Ohio 1960), appeal pending, United States Court of Appeals for 
the Sixth Circuit; In re Clover Leaf Dairy Company et al., 15 
A.D. 339 (1956), aff'd. N.D. Ind. Sept. 10, 1958; In re Tapor 
Dairies Company, 14 A.D. 77 (1955), aff'd, N.D. Ohio Jan. 10 
and Apr. 11, 1958. Appropriate standards may be prescribed to 
designate the dairy farmers or “producers” whose milk is to be 
subject to the classification, pricing and pooling provisions of 
an order. Cf. United States v. Wrightwood Dairy Co., 127 
F.2d 907, 911 (7th Cir. 1942); Vogt’s Dairies, Inc. v. Wickard, 
45 F.Supp. 94 (S.D. N.Y. 1942). It has been recognized that 
milk received from outside sources and disposed of in a regu- 
lated marketing area may be treated differently from the pricing 
standpoint than milk received from producers. See e.g., Bailey 
Farm Dairy Co. v. Anderson, 157 F.2d 87 (8th Cir. 1946), cert. 
denied, 329 U.S. 788 (1946). 


On the other hand, sections 8c(5) and 8c(7) of the act (7 
U.S.C. 608c(5) and (7)) specify how the milk handling selected 
for regulation under sections 8c(1), 8c(10) and 8c(11) is to be 
regulated, that is, the terms of the order which shall be ap- 
plicable to the handlers thus selected for regulation. Under 
section 8c(5) (A), only the milk received by regulated handlers 
is to be classified and only regulated handlers must pay pro- 
ducers delivering milk to them the prices specified in sections 
8c(5) (A) and (B). Sections 8c(5) (A)! and (B) do not provide 
that all dairy farmers, without restriction, shall be paid the 
specified prices. On the contrary, section 8c(5) (A) covers only 
milk “purchased” by regulated handlers from producers and sec- 
tion 8c(5)'(B) refers only to those producers who deliver their 
milk to the handlers regulated by an order. 


An examination of the decision of the Secretary which pre- 
ceded the order reveals that the order was designed to “apply 
to such milk which is regularly received from dairy farmers at 
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plants primarily engaged in the fluid milk business and which 
pasteurize and bottle milk for fluid distribution on retail or 
wholesale routes (including routes of vendors) or through plant 
stores in the marketing area or at plants which are regular and 
substantial suppliers of milk to such pasteurizing, bottling or 
distributing plants.” (24 F.R. 9444.) There is included, there- 
fore, in the marketwide pool under the order only those plants 
which constitute the regular supply of milk for the fluid needs 
of the marketing area. This was done by defining as pool plants 
under Order No. 127 those plants which serve the marketing 
area regularly and as their primary market.? We consider it 
legally possible and appropriate for the Secretary to designate 
as the producers to be benefited by the classification, pricing 
and pooling provisions of an order those who are identified with 
the regulated market through delivering milk to a plant which 
regularly supplies the regulated marketing area with a sub- 
stantial percentage of its receipts. “The background and legis- 
lative history of the Agricultural Marketing Agreement Act of 
1937, as amended, leaves no doubt that Congress gave the Secre- 
tary broad discretion in its administration.” Queensboro Farm 
Products, Inc. Vv. Wickard, supra, at p. 977. The “terms of the 
Order are largely matters of administrative discretion” and the 
technical details “are left to the Secretary and his aides.” Stark 
Vv. Wickard, supra, at p. 310. The responsibility of selecting the 
means of achieving the statutory policy and the relationship 
between the remedy selected and such policy are peculiarly mat- 
ters for administrative competence. American Power & Light 
Light Co. v. Securities and Exchange Commission, 329 U.S. 90, 
112 (1946); Secretary of Agriculture v. Central Roig Refining 
Co., 338 U.S. 604, 613-614 (1950). The distinction in the order 
between dairy farmers regularly supplying the market and who 
are the primary suppliers of milk disposed of for fluid consump- 
tion therein, that is, producers as defined in the order, and those 
who do not meet this description clearly constitutes a valid and 
reasonable exercise of administrative discretion. Cf. In re Sun- 
crest Farms, Inc., 18 A.D. 191 (1959), aff'd, United States v. 
Lehigh Valley Cooperative Farmers, Inc. et al., supra; In re The 
Lawson Milk Company, supra. 


To protect the effectiveness of such regulatory program in the 


*For a brief discussion of the evolution of the pool plant concept of regulation under the 
act, see In re Suncrest Farms, Inc., 18 A.D. 191, 201-02 (1959), aff’d, United States v. Lehigh 
Valley Cooperative Farmers Inc. et al., 287 F.2d 726 (8d Cir. 1961), cert. granted, 366-U.S. 
957 (1961). 
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presence of unpriced and unpooled milk, a provision which peti- 
tioner protests was included in the order to require payments 
into the pool, z.e., compensatory payments, on nonpool milk dis- 
posed of in the marketing area. The incidental and necessary 
powers granted the Secretary under section 8c(7)(D) of the 
act (7 U.S.C. 608c(7) (D)) are substantial. Grant v. Benson, 229 
F.2d 765 (D.C. Cir. 1955), cert. denied, 350 U.S. 1015 (1966). 
“Necessary” as used in this connection in the act, does not 
mean indispensable, essential or vital. Armour & Co. V. Wantock, 
323 U.S. 126, 129-32 (1944); Borden Company Vv. Borella, 325 
U.S. 679, 682-84 (1945); Roland Electrical Co. v. Walling, 326 
U.S. 657, 664 (1946); In re Beatrice Foods Co., 15 A.D. 767 
(1956), aff'd, Beatrice Foods Co. v. Benson, N.D. Okla. Feb. 25, 
1957. This disputed provision, section 1027.62, clearly falls 
within the incidental and necessary authority contained in sec- 
tion 8c(7)(D) of the act. It was incidental to the regulatory 
plan for pricing and pooling producer milk, as defined in 
the order, and necessary to protect the integrity of that plan 
in the Upper Chesapeake Bay marketing area.* Where the entire 
potential milk supply for a regulated market is not to be fully 
regulated by an order, as is the case here, the partial regulation 
of nonpool milk entering the marketing area for Class I dis- 
position is necessary as stated in detail in the decision of the 
Secretary (24 F.R. 9452-53). Cf. United States v. Lehigh Valley 
Cooperative Farmers, Inc, et al., supra; The Lawson Milk Com- 
pany V. Benson, supra; In re Knudsen Brothers Dairy, Inc., 
18 A.D. 1333 (1959), reversed, D. Conn. July 1960, appeal pend- 
ing, United States Court of Appeals for the Second Circuit. But 


‘ef. Kass v. Brannan, 196 F.2d 791 (2d Cir. 1952), cert. denied, 


344 U.S. 891 (1952). 


Petitioner further contests the exemption of producer-handlers 
from pricing and pooling. Petitioner allegedly competes with 
such handlers in the sale of milk. The contention that the ex- 
clusion of producer-handlers from regulation is violative of sec- 
tion 8c(5)'(A) of the act must fail for the reasons given above. 
Too, producer-handlers are unique in that they process, bottle 
and distribute their own farm production. It was determined by 
the Secretary in the promulgation decision that there were but 
few producer-handler operations in the marketing area, that 


“The presence of unregulated milk in a regulated area has long been a major problem 
in the field of milk regulation. See, e.g., Baldwin v. Seelig, 294 U.S. 499 (1985); Nebbia 
v. New York, 291 U.S. 502 (1934). 
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producer-handlers had not been a disturbing factor in the 
market, and that full regulation of such handlers would cause 
considerable administrative difficulty and was not necessary at 
the time the order was issued. (See 24 F.R. 9446-47.) The deci- 
sion indicated that the order contained sufficient restrictions or 
requirements for continued producer-handler status to prevent 
such handlers from becoming a disruptive factor in the market.’ 
For example, the purchase of milk from producers or of “other 
source” milk would result in full regulation of such handler. 


Petitioner objects to the pool plant provisions qualifying the 
Westminster, Maryland, plant of The H. E. Koontz Creamery, 
Inc., as a pool plant under the order. Briefly, the Koontz plant 
in Westminster performs the functions of and operates as a 
balancing plant in the market. Virtually all milk received at this 
plant direct from dairy farmers is the milk of members of the 
local cooperative and the milk is there assembled for tank move- 
ment to bottling plants for fluid utilization and surplus milk 
associated with the market is processed at such plant into non- 
fluid milk products. Petitioner admits that it acquires some milk 
from this plant. The Westminster plant performs an essential 
function in the marketing of producer milk and it was concluded 
in the decision that such function justifies pooling status for the 
plant with appropriate safeguards to assure that the plant and 
any other plant similarly situated do not add dairy farmers 
or associate with the market solely for the purpose of partici- 
pating in the equilization pool. We cannot say, on the basis of 
the findings of the decision, that the inclusion of the West- 
minster plant as a pool plant under the order was “not in accord- 
ance with law.” In a situation in which the administrative regu- 
lation could not “produce complete equality, for the variables 
are too numerous,” it is sufficient that the administrative applica- 
tion of the statute is a “reasonable” one. Mitchell v. Budd, 350 
USS. 478, 480 (1956). 


Similarly, with respect to another of petitioner’s plaints, the 
inclusion in the handler definition of a cooperative association 
with respect to the milk of producers which it causes to be 
diverted under certain conditions from a pool plant for the 
account of the association recognizes an important handling 
function by the cooperative which benefits all producers. As 


*As the result of a hearing upon proposed amendments to the order, additional restric 
tions for producer-handler status have been decided upon by the Secretary. 26 F.R. 7590. 
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stated in the decision such provision “will permit the cooperative 
association to divert milk for Class I use which might other- 
wise be used or disposed of by the proprietary handler in Class 
II and thus will promote utilization of producer milk in the 
highest available use class.” (24 F.R. 9446.) 


Petitioner voices dissatisfactions too with other aspects of the 
pool plant provisions in section 1027.3 of the order. These dis- 
satisfactions, however, as is true generally of petitioner’s com- 
plaints, are speculative and academic since they consist merely 
of alleged possibilities as to what could happen with no claim 
that any such possibility has come to pass or is about to do so. 


Petitioner conjectures that a large handler in the market with 
a number of plants, some associated with the marketing area 
in the disposition of milk and some associated with markets 
outside the marketing area, is in a position to choose which of 
these plants shall be pool plants under the order and which shall 
not. We do not see how the order provisions in this connection 
become illegal simply because petitioner has only one plant and 
because of numerous plants the large handler has some freedom 
of choice. Petitioner points to the villain in the piece as the per- 
centage requirements for fluid distribution and conjures up the 
picture of the multiple plant operator disqualifying a pool plant 
by reducing fluid distribution below the required percentage 
but still disposing of more Class I milk in the marketing area 
than petitioner. Distribution of nonpool milk in the marketing 
area is subject to the compensatory payments specified in sec- 
tion 1027.62 and petitioner with one plant has the option also 
of having its plants become a nonpool plant and making com- 
pensatory payments on Class I milk, if any, distributed in the 
marketing area. 


Pool plant qualification on a percentage basis rather than 
total plant volume insures that only handlers primarily and 
substantially associated with distribution in the marketing area 
will be regulated by the marketing order. Moreover, practically 
every marketwide pooling order which has been the subject of 
litigation in the courts has provided for pool qualification on a 
percentage-of-shipment basis, and at no time has it been held 
that such standard was an unreasonable or inappropriate method 
of designating the plants that would be subject to regulation 
under the order. 


Petitioner objects also to the opportunity allowed a multiple 
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plant handler to qualify supply plants for a distribution pool 
plant on a system or unit basis. There is no indication that any 
handler has taken advantage of this opportunity. But, neverthe- 
less, the pooling of supply plants which are substantially asso- 
ciated with the market as part of its regular source of supply 
provides a direct and material benefit to the producers shipping 
to such plants by enabling such producers to participate in the 
marketwide pool. Any benefit to a handler from a system pooling 
of supply plants is incidental and secondary. Furthermore, 
the system pooling provision of the order provides no great 
boon to the multiple plant operator because each such plant 
could be pooled individually although that might entail artificial 
and uneconomic movements of milk. The availability of the 
limited system of pooling supply plants is appropriate and de- 
sirable to promote more efficient handling of the total milk sup- 
ply for the market. Petitioner is mistaken in claiming that milk 
from a supply plant in the system sold in Frederick County (not 
in the marketing area)* would be unpriced and have a competi- 
tive advantage over petitioner’s milk. The supply plant would be 
a pool plant and this milk would be priced. 


Underlying all petitioner’s challenges to the order is the 
contention that the order is discriminatory in favor of Baltimore 
City handlers. Petitioner sees some sort of invalidity resulting 
from the fact that Carroll County was included within the 
marketing area, in part, to enable Baltimore City handlers and 
regulated milk to compete in the sale of milk with handlers in 
the counties outside Baltimore City. This issue was raised and 
dealt with extensively in In re Mills Dairy Products Company 
et al., supra. As was there stated, we are unaware of any fatal 
infirmity of a legal nature inherent in the incorporation within 
the marketing area of an area of substantial distribution of milk 
by Baltimore handlers to be regulated under the order ancillary 
to the regulation of milk marketing in Baltimore and its en- 
virons. The fact that milk bottled in Carroll County may not 
be sold in Baltimore City because of municipal health ordinances 
which are of questionable validity (cf. Dean Milk Co. v. City of 
Madison et al., 340 U.S. 349 (1951); Supplee-Wills-Jones Milk 
Company V. Huntington Williams, decided July 9, 1956 (Cir. Ct. 
of Baltimore City)) does not in our opinion vitiate the regula- 


®*The part of Frederick County not covered by Order No. 2 becomes part of the marketing 
area under Order No. 127 pursuant to a proposal by petitioner under amendments to Order 
No. 127 now to be submitted for producer approval. 26 F.R. 7590. 
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tion here in issue. Inability to market part of the milk regulated 
under an order in a section of the marketing area because of a 
so-called health regulation of the kind involved has not been a 
factor or test of practicality of regulation under orders issued 
pursuant to the act. See e.g., Recommended Decision in connec- 
tion with the Washington, D.C., order (23 F.R. 3719, 3721). The 
Secretary has no jurisdiction over local ordinances of this nature 
and must concern himself with the established flow of milk. We 
do not believe that a program found desirable and necessary in 
the interests of milk producers has to be abandoned because of 
the restrictions hailed by petitioner. In any event, petitioner does 
not appear to desire or to be economically able to distribute bot- 
tled milk in Baltimore. 


But, petitioner’s allegation of discrimination is based pri- 
marily upon the fact that the order is so constructed or drawn 
that petitioner contributes to the producer-settlement fund there- 
under and some Baltimore City handlers draw funds therefrom.’ 
Petitioner says that it has a very large Class I distribution with 
little or no surplus while a large expense incurred by the Baltimore 
City milk industry is the expense of carrying an adequate reserve 
of milk. Petitioner further alleges that disposal of this surplus 
reduces the blend of the “city farmer,” that is, a producer ap- 
proved for the sale of milk to Baltimore handlers. As seen from 
petitioner’s contentions, petitioner would restrict the onus of 
market surplus to the “city farmer.” 


It was found in the decision of the Secretary preceding the 
issuance of the order that “some milk in excess of Class I re- 
quirements is necessary to maintain an adequate supply of milk 
for the fluid market at all times.” (24 F.R. 9450.) Further, it 
was found that the principal cooperative association in the 
market carries the bulk of the necessary surplus of the market 
and that it is “imperative, therefore, that a procedure for pool- 
ing be established which will provide for an equitable sharing 
by all producers of the lower returns realized from the handling 
of this necessary reserve supply of milk.” (24 F.R. 9453.) In 
short, prior to the order petitioner’s producers did not share in 
or carry the burden of market surplus. Petitioner with a high 
Class I or fluid utilization tailors its receipts of milk so as to 


TAs was stated elsewhere in these Conclusions, it is producer money which is paid into 
and withdrawn from the producer-settlement fund. Petitioner is merely part of the instru- 
mentality through which all producers are paid at the uniform price for their milk. See 
also Stark v. Wickard, 321 U.S. 288 (1944). 
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avoid such burden. It is apparent, however, that when petitioner 
is in need of milk it avails itself of such surplus or reserve sup- 
ply. Petitioner admits that it purchases milk from the Koontz 
plant in Westminster, Maryland, which receives milk almost ex- 
clusively from producer members of the cooperative and that it 
also apparently acquires “other source” milk. The reserve supply 
of milk for the market is not limited to the Baltimore City seg- 
ment of the marketing area as petitioner contends, but is neces- 
sary for the entire marketing area. The marketwide pool estab- 
lished in the order requires petitioner’s producers to share in 
the burden of such surplus with all other producers in the 
market. Cf. Elm Spring Farm, Inc. v. United States, 127 F.2d 
920 (1st Cir. 1942); In re Jacob Tanis et al., 17 A.D. 1091 
(1958), aff'd, Ideal Farms, Inc. v. Benson, 288 F.2d 608 (3d 
Cir. 1961). The basic purpose of the statute is thus effectuated 
by the disputed order. United States v. Rock Royal Cooperative, 
Inc., supra; United States v. Lehigh Valley Cooperative Farmers, 
Inc. et al., supra. 

In view of the foregoing, petitioner’s allegations of illegal 
discrimination must fail. We have found and concluded above, 
in effect, that the provisions of the order in issue constitute valid 
and reasonable exercises of administrative discretion which bear 
a reasonable relation to the accomplishment of a valid legislative 
purpose and tend to effectuate the declared policy of the act. 
Under these circumstances, the fact that a particular regulation 
“may demonstrably be disadvantageous to certain areas or per- 
sons” is not enough to constitute a violation of the due process 
clause. Secretary of Agriculture v. Central Roig Refining Co., 
supra, at pp. 617-19; In re Central Dairy Products Company, 
12 A.D. 303, 312 (1953), and cases cited therein. A member of 
the class which is regulated may suffer economic losses not 
shared by others as a direct consequence of regulation, but this 
does not necessarily constitute a violation of the due process 
clause. See e.g., Bowles v. Willingham, 821 U.S. 508, 518 (1944). 


IV 


Now we come to petitioner’s charges that the Secretary did 
not comply with statutory requisites of a jurisdictional nature 
in issuing the order because he failed to find parity prices for 
the commodities for which minimum prices were fixed by the 
order. Petitioner says also that there was no evidence in the 
promulgation record upon which such a finding could be made. 
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In promulgating the order the Secretary found that the “par- 
ity prices of milk as determined pursuant to section 2 of the 
Act are not reasonable in view of the price of feeds, available 
supplies of feeds, and other economic conditions which affect 
market supply and demand for milk in the said marketing area, 
and the minimum prices specified in the order are such prices 
as will reflect the aforesaid factors, insure a sufficient quantity 
of pure and wholesome milk and be in the public interest.” This 
finding is phrased in the language of section 8c(18) of the act 
(7 U.S.C. 608c (18) ). 


Section 8c(18) of the act reads as follows: 


“The Secretary of Agriculture, prior to prescribing 
any term in any marketing agreement or order, or 
amendment thereto, relating to milk or its products, if 
such term is to fix minimum prices to be paid to pro- 
ducers or associations of producers, or prior to modify- 
ing the price fixed in any such term, shall ascertain 
the parity prices of such commodities. The prices which 
it is declared to be the policy of Congress to establish 
in section 2 of this title shall, for the purpose of such 
agreement, order, or amendment, be adjusted to reflect 
the price of feeds, the available supplies of feeds and 
other economic conditions which affect market supply 
and demand for milk or its products in the marketing 
area to which the contemplated marketing agreement, 
order, or amendment relates. Whenever the Secretary 
finds, upon the basis of the evidence adduced at the 
hearing required by section 8b or 8c, as the case may 
be, that the parity prices of such commodities are not 
reasonable in view of the price of feeds, the available 
supplies of feeds, and other economic conditions which 
affect market supply and demand for milk and its 
products in the marketing area to which the contem- 
plated agreement, order, or amendment relates, he shall 
fix such prices as he finds will reflect such factors, 
insure a sufficient quantity of pure and wholesome milk, 
and be in the public interest. Thereafter, as the Secre- 
tary finds necessary on account of changed circum- 
stances, he shall, after due notice and opportunity for 
hearing, make adjustments in such prices.” [Emphasis 
supplied.] 
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Section 2(1) ofthe act establishes as the standard of prices 
to farmers “parity prices as defined by section 301(a) (1) [7 
U.S.C. 1301 (a)(1)] of the Agricultural Adjustment Act of 
1938.” 


As is seen above, the first sentence of section 8c(18)' orders 
the Secretary to “ascertain” the “parity prices” of “such com- 
modities” prior to prescribing any term in an order relating 
to milk or its products, if the term is to fix minimum prices to 
be paid producers or associations of producers. The plain mean- 
ing of the word “ascertain” is “to learn with certainty, to find 
out.” (College Standard Dictionary, Funk and Wagnalls Com- 
pany, 1938; Webster’s New International Dictionary of the Eng- 
lish Language, 2d ed. 1959.) That the word “ascertain” does 
not entail a finding on the basis of evidence adduced at a pro- 
mulgation hearing is apparent when the third sentence of the 
same section, 8c(18), is read in conjunction with the first. Con- 
gress specified in the third sentence that “Whenever the Secre- 
tary finds, upon the basis of the evidence adduced at the 
hearing” [emphasis supplied] that the parity prices are not 
reasonable in view of certain economic factors he shall fix 
prices as specified therein. Thus, where Congress intended in 
the act to require a “finding” on the basis of evidence adduced 
at the promulgation hearing it clearly so stated (see also sec- 
tion 8c(4)), and the only “finding” required thereby as it relates 
to a parity price is that specified in the third sentence of section 
8c(18), z.e., that the established parity price is not reasonable. 
This explicit expression of congressional intent to require the 
“finding” designated in the third sentence of section 8c(18) 
appears in direct contrast to the legislative direction of the first 
sentence requiring only that the Secretary “ascertain the parity 
price.” Section 8c(4) does not alter this conclusion inasmuch as 
it requires only the finding that the issuance of an order will 
tend to effectuate the declared policy of the act, in addition to 
“such other findings as may be specifically required by this sec- 
tion.” [Emphasis supplied.] As has been demonstrated, section 
8c(18) does not specifically require any “finding” as to the level 
of parity price. Cf. Beatrice Creamery Company v. Anderson, 75 
F.Supp. 363 (D. Kan. 1947). 


For examination next is the question of what are the “parity 
prices of such commodities” which the Secretary shall “ascer- 
tain.” The record shows that the Secretary ascertained the then 
correct parity price for all milk wholesale, that is, the figure 
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announced monthly by the Department of Agriculture in “Agri- 
cultural Prices’* covering milk for manufacture and for fluid 
purposes on a country-wide or national basis. Petitioner argues 
that this is erroneous and that the Secretary must find upon 
promulgation record evidence (1) parity prices on a local basis 
for the milk and the milk products covered by the minimum 
pricing provisions of the order and (2) such parity prices “ad- 
justed” as provided by the second sentence of section 8c(18). 


The parity price for an agricultural commodity at any par- 
ticular time is the price per unit of the commodity which will 
give the commodity the same purchasing power it had at some 
prior time or base period. Parity is a pricing standard for 
returns to farmers, the producers of agricultural commodities. 
Since parity pricing constitutes a pricing standard for prices 
received by farmers for the commodities they produce, there 
is no such thing as parity prices for commodities in forms not 
marketed by producers. Therefore, petitioner is in error in 
calling for the determination of parity prices by the Secretary 
for the products made from the milk for which minimum prices 
are fixed by the order, that is, for cottage cheese, ice cream, etc. 
The plural word “commodities” in the first sentence of section 
8c(18) refers back to “milk or its products” and since milk may 
be marketed by farmers not only as a whole milk but as farm- 
separated cream,’ parity prices are ascertained and published 
monthly by the United States Department of Agriculture in 
“Agricultural Prices” for such “commodities” and a marketing 
agreement or order may cover one or more of such “commodi- 
ties.” The marketing order here was issued to cover milk 
marketed as whole milk by producers. For the purposes of ac- 
counting by handlers for whole milk received from producers, 
milk is broken down into skim milk and butterfat but these are 
not the agricultural commodities marketed by the producer. 


To support its challenge that the Secretary should have deter- 
mined local parity prices, that is, parity prices for the milk and 
the milk products regulated by the order rather than a national 
average figure for all milk wholesale, petitioner resurrects in- 
stances prior to the amendment of section 2 of the act by the 
Agricultural Act of 1948 when this was done. Petitioner points 


*This is a well-known publication issued monthly for many years containing data as to 
prices received by farmers, prices paid indexes, parity prices for commodities, etc. 

* See eg., Order Regulating the Handling of Milk in the District of Columbia Marketing 
Area, 1 F.R. 1400-1405 (1936). 








830 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 20 A.D. 810 


out in such instances findings by the Secretary under the then 
section 8(e) of our act as to the years 1919-1929 being the base 
period for the computations of parity prices for the milk regu- 
lated by the orders involved. Such findings were then generally 
made because of a lack of available data to compute parity prices 
locally?® under section 2(1)** on a 1910-1914 base.’? Never- 
theless and in the face of a general necessity to use 1919-1929 
as the base period pursuant to the then section 8(e) of our act 
even for large metropolitan areas,’* Congress repealed section 
8(e) in the Agricultural Act of 1948 (section 302(d), 62 Stat. 
1247, 1258) and amended section 2 of our act** to require that 
parity prices under our act be determined under the Agricultural 
Adjustment Act of 1938 which necessitates, the use of prices 
received by farmers during the base period 1910-1914.** Con- 


#7 On the other hand, the report of the House Committee on Agriculture on the bill that 
became the Agricultural Marketing Agreement Act of 1937 says: “Marketing agreements 
and orders for milk ordinarily involve pooling and price plans which, to be effective, must 
continue with the up and down swings of economic factors which relate to price. The pro- 
posed amendment recognizes this, and provides that if the Secretary finds that the national 
parity price for milk does not adequately reflect the price of feeds, the available supplies 
of feeds, and other economic conditions which affect market supply and demand for milk 
in the marketing area to which the marketing agreement or order relates, he shall fix such 
prices as will reflect such factors, insure a sufficient quantity of pure wholesome milk, and be 
in the public interest.” [Emphasis supplied.] (H. Rept. 468, 75th Cong., Ist sess.) 

2 The base period under section 2(1) except for potatoes and tobacco was August 1909— 
July 1914. 


%3In computing so-called local parity prices for milk, the prices received by producers 
during the base period 1919-1929 were local but parity prices for the local milk were ob- 
tained by multiplying such locally-received prices by an index of prices paid by farmers 
generally which was a country-wide average figure for all farmers. See In re Bauer’s Dairies, 
4 A.D. 525, 588 (1945). 


“There are now 80 milk marketing orders from the Puget Sound area to Jacksonville, 
Florida, and from Texas to Boston, Massachusetts. 


* Section 302(a) of the Agricultural Act of 1948, 62 Stat. 1247, 1257, and see also section 
302(f). 

8 Sec. 301(a). “(1)(A) The ‘parity price’ for any agricultural commodity, as of any 
date, shall be determined by multiplying the adjusted base price of such commodity as of 
such date by the parity index as of such date: 

“(B) The ‘adjusted base price’ of any agricultural commodity, as of any date, shall 
be (i) the average of the prices received by farmers for such commodity, at such times as 
the Secretary may select during each year of the ten-year period ending on the 3lst of De- 
cember last before such date, or during each marketing season beginning in such period if 
the Secretary determines use of a calendar year basis to be impracticable, divided by (ii) tae 
ratio of the general level of prices received by farmers for agricultural commodities during 
such period to the general level of prices received by farmers for agricultural commodities 
during the period January 1910 to December 1914, inclusive. 

“(C) The ‘parity index’, as of any date, shall be the ratio of (i) the general level of 
prices for articles and services that farmers buy, interest on farm indebtedness secured by 
farm real estate, and taxes on farm real estate, for the calendar menth ending last before 
such date to (ii) the general level of such prices, rates, and taxes during the period January 
1910 to December 1914, inclusive. 

“(D) The prices and indices provided for herein, and the data used in computing them, 
shall be determined by the Secretary, whose determination shall be final.” 
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gress intended by the amendments of our act that parity prices 
for the purpose of milk marketing agreements and orders should 
be the same kind of parity prices as under the Agricultural Ad- 
justment Act of 1938, that is, on a national rather than on a 
local basis. This has been the consistent administrative inter- 
pretation since such amendments. Deviations from the national 
parity price to meet local conditions are authorized under sec- 
tion 8c(18). 

Petitioner adds to its grievances of a jurisdictional nature, an 
indictment that the Secretary did not find the “adjusted” parity 
price referred to in the second sentence of section 8c(18). It has 
never been the administrative practice either before or after the 
amendment of 8c(18) in 1948 to ascertain or find any such 
adjusted parity price separate and apart from the finding pre- 
scribed in the third sentence of 8c(18). We believe that the 
second and the third sentences cover the same matter. The 
second sentence amends, in effect, the declaration of policy in 
section 2(1) but so does the third sentence and it does not make 
sense to say that the second sentence sets up a price level which 
under section 2(2) cannot be exceeded when the third sentence 
covers the second sentence with perhaps factors additional to those 
in the second sentence to be considered by the Secretary. We do 
not believe that there is any statutory mandate of ascertaining 
or finding anything under the second sentence separately from 
the third sentence. 

We do not find it fatal that the Secretary did not “ascertain” the 
parity price of all milk wholesale from data in the promulgation 
record, Beatrice Creamery Company V. Anderson, supra; United 
States v. Turner Dairy Co., 166 F.2d 1 (7th Cir. 1948), cert. 
demied, 335 U.S. 813 (1948). Parity prices for agricultural com- 
modities including all milk wholesale and butterfat in cream 
are published monthly by the United States Department of 
Agriculture in “Agricultural Prices.” Too, the determination by 
the Secretary of the prices and indices, and the data used in 
computing them, are made final by Section 301(a) (1) (D) of the 
Agricultural Adjustment Act of 1938. Incidentally we might ob- 
serve too at this point, despite petitioner’s unhappiness at what 
it calls obstructions to review upon the merits, that this pro- 
vision seems to preclude review of the determinations of parity 
prices including those having to do with “the commodities” for 
which such determinations are made. See California Lima Bean 
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Growers Association v. Bowles, 150 F.2d 964 (Em. Ct. App. 
1945). 
V 


An additional “jurisdictional” defect in the promulgation of 
Order No. 127 is found by petitioner in the referendum con- 
ducted to ascertain producer approval of the contested order and 
the findings of the Secretary in connection with such referen- 
dum. This reduces itself, in effect, to the contention that approval 
of the proposed order by over two-thirds of the producers as 
defined in the order does not satisfy the requirement contained 
in section 8c(9)'(B) (i) of the act (7 U.S.C. 608c(9) (B) (i) that 
such approval be obtained from producers who, during a repre- 
sentative period, “have been engaged in the production of such 
commodity for sale in the marketing area specified in such 
marketing agreement, or order.’’** Petitioner has not pointed 
to any dairy farmers who allegedly were deprived of a right to 
vote in the referendum by virtue of the referendum order (see 
Finding of Fact 2) and the long established procedure for the 
conduct of referenda (15 F.R. 5177) except perhaps the mem- 
bers of a Minnesota cooperative which apparently shipped cream 
to the marketing area. Such cooperative does not or did not dis- 
tribute the regulated commodity, milk, in the marketing area 
and the exclusion of cream shippers from the referendum, if 
such was the case, was proper. H. P. Hood & Sons v. United 
States, 307 P.S. 919 (1939) ; United States v. Wrightwood Dairy 
Company, supra. The cream of the Minnesota cooperative is not 
subject to any regulation, pricing or payments under the order. 
“The Secretary limited participation in the vote to those pro- 
ducers who were delivering milk to handlers engaged in the 
marketing of fluid milk in the regulated area. Since only such 


18 Section 8c(9) provides, in pertinent part, as follows: 
“Orders with or without marketing agreement. 





“Any order issued pursuant to this section shall become effective in the event that, 
notwithstanding the refusal or failure of handlers *** of more than 50 per centum of the 
volume of the commodity or product thereof *** covered by such order which is produced 
or marketed within the production or marketing area defined in such order to sign a market- 
ing agreement relating to such commodity or product thereof, on which a hearing has been 
held, the Secretary of Agriculture determines 

eeeve¢es 


“(B) That the issuance of such order is the only practical means of advancing the 
interests of the producers of such commodity pursuant to the declared policy, and is ap- 
proved or favored: 

“(i) By at least two-thirds of the producers *** who, during such representative 
period, have been engaged in the production of such commodity for sale in the marketing 
area specified in such marketing agreement, or order *** ,” 
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producers were affected by the Order they were the only ones 
entitled to participate in the referendum. The Secretary there- 
fore properly excluded from the vote those producers engaged 
only in producing milk for processing into butter, cheese, etc.” 
United States v. Wrightwood Dairy Company, supra, at p. 911. 
In this regard, petitioner speaks of thousands of dairy farmers 
whose milk is priced under the order but who could not vote in 
the referendum. It has failed to identify a single dairy farmer 
in this category. In addition, the milk of a dairy farmer who 
does not qualify as a producer under the order would not be 
subject to the pricing provisions of the order. 


It is clear also that producers as defined in the order were 
those dairy farmers engaged in the production of milk for sale 
in the marketing area, Cf. In re Charles P. Mosby, Jr., d/b/a 
Cedar Grove Farms, supra, at p. 1216. As indicated above, the 
order is so drafted as to include as producers therein the dairy 
farmers who are primarily engaged in the production of milk 
for fluid distribution in the marketing area. It is a fluid milk 
market with which the order is primarily concerned. The inci- 
dental or sporadic shipment of milk into the marketing area is 
not equivalent to engaging in the production of milk for sale in 
the marketing area. But, petitioner has not even demonstrated 
that such a dairy farmer, that is, one whose milk occasionally 
enters the marketing area, was deprived of a voice in the refer- 
endum. It is concluded that the standards set forth in section 
8c(9) (B) of the act for the determination of producer approval 
of the proposed marketing order were properly applied by the 
Secretary in the disputed referendum."’ See also State of Minne- 
sota et al. v. Benson (Civil Actions Nos. 3510-59, D. D.C. 1961): 
upholding the validity of the referendum in issue. Cf. Benson 
v. Schofield, 236 F.2d 719, 723 (D.C. Cir. 1956), cert. denied, 
352 U.S. 976 (1957). 


VI 


Petitioner also complains of rulings of the hearing examiner 
during the course of this proceeding. The examiner in a Notice 
of Pre-Hearing Conference issued November 15, 1960, stated 


11 Similarly, we find little merit to petitioner’s contention that the Secretary’s finding that 
the “issuance of this order is the only practical means pursuant to the declared policy of 
the Act of advancing the interests of producers as defined in the order” (24 F.R. 11071) 
does not comply with the requirements of § 8c(9)(B) for the reasons stated above. The 
commodity referred to in § 8c(9)(B) is that which is “marketed” within the marketing area. 
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that no new evidence could be introduced in the 8c(15) (A) pro- 
ceding “on matters that could properly have been offered at the 
promulgation hearing ***.” The examiner was correct in so 
ruling. See e.g., In re Mills Dairy Products Company et al., 19 
A.D. 807 (1960), and cases cited therein. Petitioner now alleges 
that the examiner thereby prohibited it from demonstrating that 
the order was discriminatory in operation in favor of the local 
cooperative and Baltimore City handlers. Such ruling of the 
hearing examiner did not so limit or preclude petitioner and 
petitioner did not attempt at the hearing herein to introduce 
such evidence except as noted below. Further, the examiner 
properly denied respondent’s application for the taking of the 
deposition of an Assistant Secretary for purposes of discovery. 
In re Milk Dealers’ Association of Metropolitan New York, Inc., 
20 A.D. 295 (1961). Cf. In re Rosenthal Packing Company, 19 
A.D. 971, 975 (1960) ; Knapp-Sherriff-Koelle v. Mendelson-Zeller 
Co., 18 A.D. 508 (1959). Nor does the failure of the rules of 
practice to provide for discovery constitute a denial of proce- 
dural due process. Cf. @.g., National Labor Relations Board V. 
Vapor Blast Manufacturing Company, 287 F.2d 402 (7th Cir. 
1961). 


Similarly, the examiner’s refusal to issue subpoenas requested 
by petitioner was proper. It has often been held that the courts 
will not probe the mental processes of the deciding officials. See 
e.g., Morgan et al. v. United States, 304 U.S. 1, 17-18 (1938) ; 
United States v. Morgan et al., 313 U.S. 409, 421, 422 (1941); 
Bethlehem Shipbuilding Corporation v. National Labor Relations 
Board, 114 F.2d 930, 942 (1st Cir. 1940), cert. denied, 312 U.S. 
710 (1941) ; Norris & Hirshberg, Inc. v. Securities and Exchange 
Commission, 163 F.2d 689 (D.C. Cir. 1947) ; Weiss v. Esperdy, 
27 F.R.D. 269 (S.D. N.Y. 1961). This is especially true where 
the proceeding is rule-making in nature, as is the case here. In 
re Crystal Lake Dairy Company, 8 A.D, 1 (1949). Consequently, 
petitioner was not entitled to a subpoena to require the then 
Assistant Secretary to testify at the hearing with respect to the 
matters stated in its application. But, in any event, petitioner’s 
exhibit No. 1 received in evidence in this proceeding consists of 
interrogatories propounded by petitioner to the Assistant Secre- 
tary which relate fully to the matters for which the subpoena 
was requested. It is clear that petitioner was in no way preju- 
diced by the examiner’s denial of petitioner’s application for a 
subpoena of the then Assistant Secretary. Also, respondent’s 
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exhibits Nos. 1 and 1a were properly received in evidence since 
petitioner’s exhibit No. 1 on the same subject was received in 
evidence. 

Petitioner also complains of the failure of the hearing exam- 
iner to issue subpoenas for the testimony of the market admin- 
istrator for Order No. 127 and the assistant manager of the local 
cooperative.’* Petitioner’s requests relate primarily to the opera- 
tion of the producer-settlement fund, its obligations thereto and 
withdrawals therefrom. Petitioner’s exhibit No. 3 clearly sets 
forth petitioner’s obligation under the order to the producer- 
settlement fund. The order, by its terms, indicates that the 
local cooperative is enabled thereby to receive monies from such 
fund. A subpoena to adduce testimony as to the precise amount 
of money so received would perhaps call for matters confidential 
in nature and would add little to this proceeding. We cannot say 
that the hearing examiner was clearly in error in denying peti- 
tioner’s requests in issue and, in any event, petitioner was not 
prejudiced by the questioned rulings. 

Lastly, petitioner excepts to the failure of the examiner to 
make requested findings of fact. It has not been our practice to 
make findings of fact which are not necessary for decision, that 
is, which we do not consider relevant and material to the con- 
trolling issues. The hearing examiner’s failure to do so was, 
therefore, proper. 


To summarize, the Secretary properly applied or complied with 
the requirements of sections 8c(9)(B) and 8c(18) of the act 
in the issuance of the disputed order and Order No. 127 con- 
stitutes a valid and reasonable exercise of administrative dis- 
cretion which is not unlawfully discriminatory against peti- 
tioner. The many questions raised by petitioner have been con- 
sidered and whether or not specifically mentioned herein, any 
suggestions, requests, etc., inconsistent with this decision are 
denied. 


ORDER 


In view of the foregoing, the relief requested by petitioner is 
denied and the petition is dismissed. 


Copies hereof shall be served upon the parties. 


43 While petitioner applied for a subpoena for the referendum agent, it does not except 
to or argue with respect to the refusal of the examiner to grant such application and we 
shall not consider the denial of such subpoena. See also, In re Hygeia Dairy Company, 17 
A.D. 971, 974-80 (1958). In any event, petitioner’s exhibit No. 2 consists of detailed in- 


terrogatories propounded by petitioner to such referendum agent. 
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(No. 7302) 


In re SERVICE GRAIN COMPANY AND NORVELL D. SEELE, CEA 
Docket No. 102. Decided August 29, 1961. 


Customers’ Funds—Revocation of Registration— 
Denial of Trading Privileges—Consent Order 


The registration of Service Grain Company as a futures commission mer- 


chant is revoked, and all contract markets are ordered to refuse trading 
privileges to both respondents for one year. 


Mr. Benj. M. Holstein, for Commodity Exchange Authority. Respondents 
pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


The respondents in this administrative proceeding are a Mis- 
souri corporation registered as a futures commission merchant, 
and an individual who is the president and manager of the cor- 
poration and the owner of 95 percent of its capital stock. The 
complaint charges the respondents with improper handling of 
customers’ funds and failure to maintain adequate segregation 
records, in wilful violation of the act and the regulations, and 
with failure to keep the firm’s books and records in the form 
and manner required by the act and the regulations. 


These charges are based upon allegations that the respondent 
corporation commingled certain of its own trades with transac- 
tions of its customers (Complaint, para. V) and failed to main- 
tain any record of such trades (Complaint, para. VI), and that 
the total amount of customers’ funds which it held in segrega- 
tion was insufficient to pay all credits and equities due to cus- 
tomers, the deficits ranging from approximately $15,000 to 
approximately $59,000 (Complaint, para. VII). The complaint 
also alleges that during a part of the period in question respond- 
ent corporation did not make any computation of funds in 
segregation, as required, and that during the remainder of 
such period such computation was incomplete and inaccurate 
(Complaint, para. VIII). 


No hearing has been held. The respondents have filed a docu- 
ment under section 0.4(b) of the rules of practice (17 CFR 
0.4(b)), in which they admit the facts as alleged in the com- 
plaint, waive hearing, and consent to entry of the order herein- 
after set forth. 
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FINDINGS OF FACT 


1. Respondent Service Grain Company is a Missouri corpora- 
tion with its principal office and place of business at 5100 
Oakland Avenue, St. Louis 10, Missouri. The said corporation 
is now and was at all times material herein a registered futures 
commission marchant under the Commodity Exchange Act. At 
all such times up to April 10, 1961, respondent Service Grain 
Company enjoyed membership privileges on the Chicago Board 
of Trade, a duly designated contract market. 


2. Respondent Norvell D. Seele, an individual who resides at 
No. 7 Bellerive Acres, St. Louis 21, Missouri, is now and was 
at all times material herein the president and manager of re- 
spondent Service Grain Company, the owner of 95 percent of its 
capital stock, and a member of the Chicago Board of Trade. 


8. At the times hereinafter stated, respondent Service Grain 
Company, in the normal course of its business, carried accounts 
for customers who traded in commodity futures subject to the 
provisions of the Commodity Exchange Act and regulations, In 
connection therewith, the said respondent had to its credit with 
a bank or other depository sums of money in varying amounts, 
held in segregated account and identified as customers’ funds, 
representing deposits of margin by and trading profits accruing 
to such customers. During the same periods, respondent Service 
Grain Company traded in commodity futures on the Chicago 
Board of Trade for its own or house account. 


4. Beginning on or about January 18, 1961, and continuing 
until April 7, 1961, respondent Service Grain Company executed 
purchases and sales of commodity futures on the Chicago Board 
of Trade for its own use and benefit and placed certain of such 
trades in its customers’ accounts carried with clearing members. 


5. During the period set forth in paragraph 4, with respect 
to the transactions for the house account of respondent Service 
Grain Company therein described, the said respondent failed 
to prepare and keep a record showing all such transactions, in- 
cluding the date, price, quantity, market, commodity and future. 


6. As a result of losses incurred by respondent Service Grain 
Company in connection with the trades and contracts executed 
for its own account and the commingling of such trades and 
contracts with those of its customers as described in paragraph 
4, respondent Service Grain Company was under-segregated in 
the amount of approximately $59,000 at all times between April 
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10 and April 30, 1961, in the amount of approximately $40,000 
on May 1, and in the amount of approximately $15,000 on May 
2, 1961, that is, the total amount of customers’ funds held in 
segregation was insufficient, by the aforesaid sums, to pay all 
credits and equities due to such customers. 


7. At all times during the period from January 18, 1961, 
through March 24, 1961, the computation and record of funds 
required to be held in segregation, which respondent Service 
Grain Company was obligated to make as of the close of the 
market on each business day, as provided by section 1.32 of the 
regulations (17 CFR 1.32), was incomplete and inaccurate to 
an extent which made it impossible to determine whether the 
funds so held were in fact sufficient to pay all credits and equi- 
ties due to customers. On each business day from March 25 
through May 2, 1961, respondent Service Grain Company failed 
to make any daily computation or permanent record of funds 
required to be held in segregation. 


8. The acts and transactions described in paragraphs 4, 5, 
6, and 7 were ordered and directed by or carried out under the 
supervision and control of respondent Norvell D. Seele in his 
capacity as president, manager, and principal shareholder of 
respondent Service Grain Company. 


CONCLUSIONS 


The respondents have admitted the facts substantially as al- 
leged in the complaint, and these have been adopted as the 
findings of fact in this proceeding. 

Section 4d (2): of the act (7 U.S.C. 1958 ed., §6d(2)) requires 
each futures commission merchant to treat and deal with the 
funds of a customer “as belonging to such customer” and to 
account separately for such funds, and prohibits the commin- 
gling of such funds with funds of the futures commission 
merchant, or the use of such funds “to margin or guarantee 
the trades or contracts, or to secure or extend the credit, of 
any customer or person other than the one for whom the same 
are held.” Sections 1.20, 1.21, and 1.22 of the regulations (17 
CFR 1.20, 1.21, 1.22) contain additional detailed requirements 
with respect to customers’ funds. Section 1.382 of the regula- 
tions (17 CFR 1.32) requires that each futures commission 
merchant make a daily computation, based upon his accounting 
records, of the amount of money which must be in segregated 
account in order to comply with the provisions of the act. 


aeP Ss © 


— lUUMLawelUlUlUlUreeerellC UD 


SERVICE GRAIN CO. et al. 839 
Cite as 20 A.D. 836 


Section 4g of the act (7 U.S.C. 1958 ed., §4g) provides for 
the suspension or revocation of the registration of a futures 
commission merchant who fails or refuses to keep the books and 
records pertaining to his transactions or those of his customers 
in the form and manner required by the Secretary, and section 
1.35 of the regulations requires a futures commission merchant 
to keep “full, complete, and systematic records of all commodity 
futures transactions . .. made by or through him... .” 


It appears that the respondent corporation was in an under- 
segregated condition continuously over a period of some three 
calendar weeks by reason of losses incurred in connection with 
its own trading which had been commingled with the trading 
of its customers, and that the under-segregation was substantial, 
ranging up to a maximum of $59,000. During this period and 
for some time prior and subsequent thereto, the respondent 
corporation had no record showing the details of certain of 
the trades for its own account, and its segregation record was 
either nonexistent or incomplete and inaccurate to an extent 
which made it impossible to determine therefrom the sufficiency 
of the funds held in segregated account. These acts and omis- 
sions were clear violations of the provisions of the act and of 
the regulations. 

The nature of the violations and the extended period over 
which they occurred justify the conclusion that the violations 
were wilful, as alleged. . 

The complainant states that it has carefully considered the 
proposed order. It is of the opinion that the proposed sanction 
is sufficient, and that the prompt entry of such an order with- 
out further proceedings would serve the public interest and 
effectuate the purposes of the Commodity Exchange Act. The 
complainant therefore recommends that the respondents’ waiver 
and consent be accepted and that the proposed order be issued. 
It is so concluded. 


ORDER 


Effective October 1, 1961, the registration of Service Grain 
Company as a futures commission merchant is revoked. 

Effective October 1, 1961, all contract markets shall refuse all 
trading privileges to Service Grain Company and Norvell D. 
Seele for a period of one year, such refusal to apply to all trad- 
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ing done and all positions held by the said Service Grain Com- 
pany and Norvell D. Seele, or either of them, directly or in- 
directly. 

A copy of this decision and order shall be served on the 
respondents and on each contract market. 


(No. 7303) 


In re T. K. CHADDOCK. P&S Docket No. 2548. Decided August 
1, 1961. 


Violation of Registration and Bonding Requirements— 
Cease and Desist 


Respondent is ordered to cease and desist from engaging in the admitted 
violations. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. Mr. John Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed April 10, 1961, by the Director of the 
Packers and Stockyards Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. The respondent 
has engaged in business as a dealer and market agency without 
providing a reasonable bond or its equivalent and operated as a 
market agency without being registered to transact business. 
On May 8, 1961, respondent filed a letter in the nature of an 
answer to the complaint. Respondent, in such letter, does not 
deny the allegations set forth in the complaint, and the letter, in 
effect, constitutes an admission of such allegations and a hearing 
examiner’s report was issued to this effect. Respondent filed 
letters setting out his efforts to comply with the act and regula- 
tions and stating that after a period of difficulty he has suc- 
ceeded in obtaining and filing the necessary bond. Complainant 
then filed a recommendation to the effect that suspension of 
respondent as a registrant was not considered necessary. 
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FINDINGS OF FACT 


1. The Atascosa Livestock Exchange, Inc., Pleasanton, Texas, 
the Bee County Livestock Auction, Beeville, Texas, the Com- 
munity Sales Yard, Edinburg, Texas, the Cotulia Livestock Com- 
mission Company, Cotulia, Texas, and the Delta Sales Yard, 
Elsa, Texas, were at all times mention herein, and now are, 
posted stockyards subject to the provisions of the act. 


2. Respondent is an individual whose mailing address is 
Post Office Box 684, Brownsville, Texas. Respondent is regis- 
tered with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce for his own account, and at all times 
mentioned herein respondent was so registered. 


3. During the period March 28, 1960, to the date of the 
execution of this complaint, respondent, at the stockyards, en- 
gaged in the business of buying and selling livestock in com- 
merce as a dealer without filing and maintaining a reasonable 
bond or its equivalent. 


4. During the period March 28, 1960, to the date of the 
execution of this complaint, respondent, at the stockyards, en- 
gaged in the business of purchasing livestock in commerce on 
a commission basis as a market agency without being registered 
with the Secretary of Agriculture so to transact business, and 
filing and maintaining a reasonable bond or its equivalent. 


5. Respondent was notified in writing August 18 and Decem- 
ber 15, 1960, of the bonding and registration requirements of 
the act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth above, respondent has violated 
sections 303 and 312 of the act (7 U.S.C. 203 and 213) and 
sections 201.10 and 201.29 of the regulations (9 CFR 201.10 and 
201.29). 


ORDER 


Respondent shall cease and desist from (1) engaging in the 
business of buying or selling livestock in commerce as a dealer 
without filing and maintaining a reasonable bond or its equiva- 
lent as required by the act and the regulations issued thereunder 
and (2) engaging in the business of buying or selling livestock 
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in commerce on a commission basis as a market agency without 
being registered with the Secretary so to transact business and 
without filing and maintaining a reasonable bond or its equiva- 
lent as required by the act and the regulations issued there- 
under. 


(No. 7304) 


In re LAURENCE CLEMENCE, LLOYD MORRISON, JOE CLEMENCE, 
EDWARD TOLLE, H. IRVIN CHRISTIANSEN, E. R. MCCULLICK, 
d/b/a SALINA LIVESTOCK COMMISSION Co., SALINA, KANSAS. 
P&S Docket No. 2583. Decided August 2, 1961. 


Modification of Rates and Charges—Dismissal 


Mr. Harold Carter, for complainant. Mr. C. T. ‘Tad’ Sanders, of Kansas 
City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


On July 26, 1961, the attorney for the respondents submitted 
a document to the complainant in which the modifications of the 
current rates and charges filed on June 16, 1961, were with- 
drawn. 

Such modifications are the subject of the “Complaint, Order 
of Suspension, and Notice of Hearing” issued by the Director 
of the Packers and Stockyards Division, Agricultural Marketing 
Service, on June 23, 1961, and the “Order Extending Period of 
Suspension” issued by the Acting Director of the Division on 
July 21, 1961. 


In view of these circumstances, the complainant has requested 
that this proceeding be dismissed without prejudice and it is so 
ordered. 


(No. 7305) 


In re OLION Ray BROWN. P&S Docket No. 2532. Decided August 
3, 1961. 
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Bonding Requirements—Cease and Desist 


Respondent is ordered to cease and desist from failing to comply with the 
bonding requirements of the act and the regulations. 

Mr. Earl L. Saunders, for complainant. Respondent pro se. Mr. John Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). The complaint charges that respondent, a dealer under 
the act, operated in business with an inadequate bond in view 
of the extent of his business and that he was officially notified 
in writing of this deficiency. Respondent failed to file an answer 
to the complaint, thus admitting the facts alleged (9 CFR 
§202.9). Subsequently the complainant filed a recommendation 
to the effect that the respondent had filed an adequate bond but 
recommending the issuance of a cease and desist order. The 
hearing examiner issued a report recommending such an order. 
Respondent did not file exceptions thereto. 


+ FINDINGS OF FACT 


1. Respondent is an individual whose address is 518 South 
Ninth Street, Temple, Texas. Respondent was at all times men- 
tioned herein and is now engaged in business as a dealer within 
the meaning of the term “dealer” as used in the act. 


2. During the period November 15, 1957, to the date of the 
execution of this complaint, respondent maintained a surety 
bond under the act and the regulations in the amount of $5,000. 


3. On or about November 22, December 20, 1960, and Jan- 
uary 3, 1961, respondent was officially notified in writing by 
the complainant that based upon the volume of his livestock 
transactions he was required to increase the amount of the 
surety bond maintained by him under the act and the regula- 
tions to $9,000. Respondent has refused to comply with such 
requirement, until recently. 


CONCLUSIONS 


Although the respondent has now filed an adequate surety 
bond to cover his current livestock transactions and is now 
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operating in compliance with the requirements of the act and 
the regulations, nevertheless, for a period of time prior thereto, 
as set forth above, the respondent wilfully violated section 312 
of the act (7 U.S.C. 213) and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29 and 201.30) by not providing an ade- 
quate surety bond even after notification. Accordingly, respond- 
ent should be ordered to desist from engaging hereafter in such 
practice. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying and selling livestock in commerce as a dealer 
without filing and maintaining a reasonable bond or its equiva- 
lent as required by the act and the regulations issued thereunder. 
This order shall become effective on the sixth day after service 
of a copy upon respondent. 


(No. 7306): 


In re SOUTH CHICAGO PACKING CO. AND JOLIET PACKING Co. 
P&S Docket No. 2600. Decided August 3, 1961. 


Packer—Cease and Desist—Consent Order 


Respondents consented to an order requiring them to cease and desist from 
engaging in the complained of practices. 

Mr. Robert R. Kimmel, for complainant. Trammell, Rand & Nathan, of 
Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a Complaint and Notice of Hearing filed 
on Aug. 3, 1961, by the Acting Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture. The corporate respondents are 
packers as defined in the Act and are commonly owned and 
controlled by certain individuals who are the officers, directors, 
and stockholders of both corporate respondents. The complaint 
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charges that the respondents gave gifts of things of value to 
Federal meat graders, sold and shipped in commerce meat which 
had been improperly graded, issued invoices which falsely repre- 
sented the grade of meat sold and shipped in commerce, and 
gave gifts of things of value to an employee of one of their cus- 
tomers in order to induce such employee to cause his employer 
to purchase meats from the respondents, all in violation of sec- 
tion 202(a) of the Act (7 U.S.C. 192(a)). The complaint also 
charges that respondents failed to keep and maintain adequate 
accounts, records, and memoranda to show all transactions in- 
volved in their business, in violation of section 401 of the Act 
(7 U.S.C. 221). 


Respondents filed an answer in which they admit the allega- 
tions set forth in the complaint, waive oral hearing, and consent 
to the issuance of a specified order. Complainant has recom- 
mended that the order consented to by the respondents be issued. 


FINDINGS OF FACT 


1. Respondent South Chicago Packing Co. is a corporation 
incorporated under the laws of the State of Illinois with its 
office and principal place of business located at 9229 South Balti- 
more Avenue, Chicago, Illinois. Respondent South Chicago Pack- 
ing Co. is, and was at all times material herein, a packer within 
the meaning of the Act and subject to the provisions of the 
Act, in that said respondent is, and was at all times material 
herein, engaged in the business of preparing meats for sale or 
shipment in commerce. 


Respondent Joliet Packing Co. is a corporation incorporated 
under the laws of the State of Illinois with its office located at 
9229 South Baltimore Avenue, Chicago, Illinois, and its place 
of business located at Joliet, Illinois. Respondent Joliet Packing 
Co. is, and was at all times material herein, a packer within the 
meaning of the Act and subject to the provisions of the Act, in 
that said respondent is, and was at all times material herein, 
engaged in the business of preparing meats for sale or shipment 
in commerce. 


Respondents South Chicago Packing Co. and Joliet Packing 
Co. are now, and were at all times material herein, commonly 
owned and controlled by certain individuals who are, and were 
at all times material herein, the officers, directors, and stock- 
holders of both corporate respondents. 
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2. Respondents South Chicago Packing Co. and Joliet Pack- 
ing Co., during the period from June 1956, through May 1958, 
in the course and conduct of their business of preparing meats 
for sale and shipment in commerce: 


(a) gave, and offered to give, gifts of things of value to 
Federal meat graders employed by the United States Depart- 
ment of Agriculture and assigned to said respondents’ plants 
to perform official duties; 


(b) sold and shipped in commerce to various purchasers 
quantities of meat which had been stamped, branded, or other- 
wise marked by Federal meat graders with an official grade 
identifying device, and in connection therewith issued bills or 
invoices which represented that such meat had been officially 
graded, notwithstanding that respondents knew, or should have 
known, that such meat had not been officially graded, and would 
not have qualified for the grades marked thereon, under the 
standards set forth in the rules and regulations of the Depart- 
ment of Agriculture governing the grading and certification of 
meats, prepared meats, and meat products (7 CFR, Part 53); 
and 

(c) gave to an employee of one of respondents’ customers, 
without the knowledge or consent of such customer-employer, 
gifts of things of value for the purpose of inducing such em- 
ployee to cause his employer to purchase meats from respond- 
ents. 


3. Respondent South Chicago Packing Co. and respondent 
Joliet Packing Co., during the period from June 1956, through 
February 1958, failed to make and keep such accounts, records, 
and memoranda as would fully and correctly disclose all trans- 
actions involved in their business, in that during the aforesaid 
period said respondents issued, or caused to be issued, checks 
payable to “cash” and made and kept as their only record of 
such transactions, check stubs containing the entries “sales ex- 
pense.” 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 hereof, 
respondents South Chicago Packing Co. and Joliet Packing Co., 
have engaged in, and used, unfair and deceptive practices in 
commerce, in violation of section 202(a) of the Act (7 U.S.C. 
192(a)). 
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By reason of the facts set forth in Finding of Fact 3 hereof, 
respondents South Chicago Packing Co. and Joliet Packing Co., 
have violated the provisions of section 401 of the Act (7 U.S.C. 
221). 

Inasmuch as respondents have consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondents be entered, the order will be issued. 


ORDER 


Respondents South Chicago Packing Co. and Joliet Packing 
Co., corporations, their respective officers, representatives, 
agents, and employees, directly or through any corporate or 
other device, shall cease and desist from: 


1. Giving, or offering to give, gratuities to Federal meat 
graders employed by the United States Department of Agricul- 


ture to perform official duties. 


2. Knowingly selling or shipping in commerce meat which 
has been stamped, branded, or otherwise marked to show a 
grade under the standards established by the Department of 
Agriculture, other than the true official grade of such meat under 
such standards. 


3. Knowingly issuing bills or invoices which falsely repre- 
sent that the grade of any meat sold or shipped in commerce 
has been determined under the standards established by the 


Department of Agriculture. 


4. Giving, or offering to give, employees of respondents’ 
customers, or prospective customers, without the knowledge or 
consent of their employers, gratuities as an inducement to cause 
their employers to purchase respondents’ products. 


Respondents South Chicago Packing Co. and Joliet Packing 
Co., corporations, are hereby ordered and directed to establish 
and keep, for a period of at least three years, as part of their 
accounts, records, and memoranda relating to their business, all 
cancelled checks issued in the course of such business and a full, 
complete, and accurate record of each such check showing the 
date, payee, and amount of such check and a statement as to the 
purpose for which it was issued. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the first day after service hereof upon 


respondents. 
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(No. 7307) 







In re EARL STEWART. P&S Docket No. 2517. Decided August 3, 
1961. 















Suspension of Registration Terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued February 17, 1961, suspending 
respondent’s registration under the act as a dealer to buy and 
sell cattle in commerce for a period of 30 days and thereafter 
until respondent demonstrates that he is no longer insolvent. On 
August 2, 1961, complainant recommended that a supplemental 
order be issued terminating the suspension of respondent’s regis- 
tration as it appears that respondent presently is solvent. f 

Accordingly, the suspension of respondent’s registration in 
the order of February 17, 1961, is hereby terminated. 


Copies hereof shall be served upon the parties. 


In re WASHINGTON HoG MARKET, INC., A CORPORATION, AND 
JACOB C. WILLIAMS AND CLIFTON E. WILLIAMS, INDIVIDUALS. 
P&S Docket No. 2518. Decided August 3, 1961. 


Insolvency—Suspension of Registration 


The corporate respondent is suspended as a registrant under the act for 
30 days and thereafter until it demonstrates that it is no longer in- 
solvent. 


(No. 7308) 


Mr. George A. Robertson, for complainant. Levinson & Levinson and Mr. 
James R. Pool, of Smithfield, North Carolina, for respondents. Mr. Jack 
Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





In this disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), the complaint charges that the corporate respondent 
and two of its officers failed to pay for livestock purchased and 
also that the corporate respondent is insolvent. An answer was 
filed admitting the charges as to the corporate respondent but 
asking that no order be issued against the individual respondents 
without an oral hearing. 


The hearing examiner ruled that no material fact was in dis- 
pute and he issued a report without a hearing recommending 
that the individual respondents as well as the corporate respond- 
ent be found to have violated section 312(a) of the act and that 
a cease and desist order should include them as individuals in 
addition to the corporate respondent. 


The individual respondents filed exceptions to the hearing 
examiner’s report and the complainant filed a reply to the ex- 
ceptions. For the reasons given under the heading “Conclusions” 
we make no findings of fact and conclusions to the effect that 
the individual respondents violated section 312(a) of the act 
personally or individually. 


FINDINGS OF FACT 


1. The Coffee County Livestock Co., Douglas, Georgia, the 
Dawson Livestock Co., Dawson, Georgia, the Farmers Livestock 
Auction Co., Nashville, Georgia, the Farmers Livestock Com- 
pany, Inc., Douglas, Georgia, the Hudson-Troup Auctions, Fitz- 
gerald, Georgia, the McRae Livestock Market, McRae, Georgia, 
the Moultrie Livestock Co., Moultrie, Georgia, the Toombs 
County Stockyard, Lyons, Georgia, the Turner County Stock- 
yards, Inc., Ashburn, Georgia, the Valdosta Livestock Co., Inc., 
Valdosta, Georgia, the Jesup-Wayne County Livestock Market, 
Jesup, Georgia, and the Benthall’s Stockyard, Rich Square, 
North Carolina, are now and at all times mentioned herein were 
posted stockyards subject to the provisions of the act. 


2. Respondent Washington Hog Market, Inc., is registered 
with the Secretary of Agriculture as a dealer to buy and sell 
livestock in commerce for its own account and at all times men- 
tioned herein was so registered. Respondent Jacob C. Williams 
is, and at all times mentioned herein was, president and princi- 
pal stockholder of respondent Washington Hog Market, Inc. 
Respondent Clifton E. Williams is, and at all times material 
herein was, vice-president of respondent Washington Hog 
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Market, Inc. The transactions referred to in Finding of Fact 3 
were carried out under the direction and supervision and by 
means of the acts of respondents Jacob C. Williams and Clifton 
E. Williams in their capacities as officers of respondent Wash- 
ington Hog Market, Inc. 


3. Respondent Washington Hog Market, Inc., on numerous 
occasions in January 1960 and on two occasions in December 
1959 purchased swine at stockyards listed in Finding of Fact 1 
and has failed or refused to pay for such swine. 


4. Respondent Washington Hog Market, Inc., is insolvent. 
As of June 17, 1960, its current liabilities exceeded its current 
assets by approximately $188,144. 


CONCLUSIONS 


The corporate respondent admits the failure to pay and admits 
to insolvency. Consequently a cease and desist order should issue 
for violation of section 312(a)* of the act and also an order 
suspending the corporation as a registrant because of in- 
solvency.’ 


As to the individual respondents, the complaint charges mere 
failure or refusal to pay for livestock purchased. Assuming such 
is a violation of section 312(a) it seems to be the position of the 
complainant and the hearing examiner that a corporation can 
only act through agents and that when the corporate respond- 
ent’s operating officials, the individual respondents, failed to pay 
they not only caused their principal, the corporate respondent, 
to violate the act but they also violated the act personally or 
participated in the violations as individuals. Section 403 of the 
act is invoked which makes the acts of an agent within the scope 
of his authority the acts of his principal as well as the acts of 
the agent. 


Of course a corporation being inanimate can act only through 
agents. And section 403 of the act is familiar law, namely that 
an agent who commits a legal wrong within the scope of his 
authority may be personally held as well as bind his principal. 
But the complaint here charges mere failure to pay for livestock 
purchased. While the individual respondents by their failure to 


1“Tt shall be unlawful for any stockyard owner, market agency, or dealer gs engage in 
ar use any unfair, unjustly discriminatory, or deceptive practice or device .... 


* See 7 U.S.C. 204. 
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pay for the corporation bind the corporation which had the duty 
to pay, the individuals committed no legal wrong personally or 
individually since as individuals they had no duty to pay. We 
believe that we should not find and conclude that the individual 
respondents as individuals violated the act and we conclude that 
the cease and desist order should not run against them as indi- 


viduals. 


ORDER 

Respondent Washington Hog Market, Inc., and its officers and 
agents shall cease and desist from failing to pay for swine 
purchased. 

Respondent Washington Hog Market, Inc., is suspended as a 
registrant under the act for 30 days and thereafter until it 
demonstrates that it is no longer insolvent. 

This order shall become effective on the 10th day after its 
date. 


(No. 7309) 


In re ROBERT L. LUND. P&S Docket No. 2568. Decided August 
8, 1961. 


Violation of Registration and Bonding Requirements— 
Cease and Desist—Consent Order 


Respondent is ordered to cease and desist (1) from engaging in market 
agency or dealer activities without being registered and bonded as re- 
quired by the act and (2) from failing to pay for purchases of livestock. 

Mr. Earl Saunders, for complainant. Gault & Gustafson, of St. Peter, Min- 
nesota, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), initiated by a complaint filed on May 31, 1961, by the 


*There is of course a question as to whether we can or should issue a cease and desist 
order under section 312(b) of the act against anyone who is not “‘...a stockyard owner, 
market agency, or dealer....” 
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Director of the Packers and Stockyards Division, Agricultural 
Marketing Service. It is charged in the complaint that respond- 
ent operated as a livestock market agency and dealer in com- 
merce without registering with the Secretary or maintaining an 
appropriate bond to cover such operations, and that respondent 
failed to pay for livestock purchased. 


Respondent has filed an amended answer in which (1) he 
admits the facts alleged in paragraphs I, II and III of the com- 
plaint; (2) he neither admits nor denies the allegations set forth 
in paragraphs IV and V of the complaint; (3) he states that for 
the purposes of this proceeding and for such purposes only, the 
order in this proceeding may contain and include findings of 
fact and conclusions based upon the allegations set forth in the 
complaint as the findings of fact and conclusions of the Secre- 
tary of Agriculture; and (4) he consents to the issuance, with- 
out oral hearing, of the order set forth below. Complainant has 
recommended that such order be entered. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Lafayette, 
Minnesota. 


2. During the period from on or about August 20, 1959, to 
the date of the execution of the complaint, respondent engaged 
in the business of selling livestock in commerce on a commission 
basis as a market agency without being registered with the 
Secretary of Agriculture as a market agency under the act and 
without furnishing a bond to cover such market agency opera- 
tions. 


3. During the period from on or about August 20, 1959, to 
the date of the execution of the complaint, respondent engaged 
in the business of buying and selling livestock in commerce for 
his own account as a dealer without being registered with the 
Secretary of Agriculture as a dealer under the act and without 
furnishing a bond to cover such dealer operations. 


4. On September 3, 1959, respondent purchaser 34 head of 
cattle in commerce for his own account at the Schnell Dickinson 
Livestock Sales Company stockyard, Dickinson, North Dakota, 
a posted stockyard subject to the provisions of the act. The total 
purchase price of the cattle was $6,448.40. Respondent has failed 
and refused to pay any part of such purchase price. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3 and 
4, respondent has violated sections 303 and 312 of the act (7 
U.S.C. 203 and 213) and sections 201.10 and 201.29 of the regu- 
lations issued thereunder (9 CFR 201.10 and 201.29). 


ORDER 


Respondent shall cease and desist from engaging in business 
as a livestock market agency or dealer in commerce without 
being registered and bonded as required by the act, as amended 
and supplemented, and the regulations issued thereunder. 


Respondent shall cease and desist from purchasing livestock 
in commerce and failing to pay the full purchase price thereof. 

This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served on the 
parties. 


(No. 7310) 


In re CLAUDE F. MCLANE. P&S Docket No. 2579. Decided August 
10, 1961. 


Motion to Dismiss Denied 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING MOTION TO DISMISS 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), the complaint charges 
(1) that the respondent purchased livestock at a stockyard 
posted under the act and failed to pay for such livestock and 
(2) that respondent purchased livestock in commerce as a dealer 
at a posted stockyard without registering with the Secretary 
and furnishing a bond as required by the act and the regulations 
thereunder. 

Respondent filed a motion to dismiss and, in the alternative 
if the motion to dismiss should be overruled, an answer to the 
complaint. The hearing examiner certified the motion to dismiss 
to the Judicial Officer for decision. 


The motion to dismiss alleges that there is pending in a State 
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court and also before the Secretary of Agriculture in a repara- 
tion proceeding the matter of nonpayment for livestock 
purchased that is the subject of the complaint herein and that 
therefore the Secretary has no jurisdiction to hear the complaint 
in this proceeding. 

The motion to dismiss is denied. The civil action in the State 
court and the reparation proceeding referred to are brought 
to redress a private wrong and will result in a judgment, if 
complainant is successful, of damages payable to the complaining 
party. This proceeding is separate and distinct from the proceed- 
ings referred to. It is brought to vindicate a public wrong and 
is not vitiated by the other proceedings referred to by respond- 
ent. 


(No. 7311) 


In re DALE SPADE WALTER. P&S Docket No. 2577. Decided 
August 10, 1961. 


Failure to Pay for Livestock—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from engaging in the complained 
of practices and is also ordered to keep complete and accurate records. 


Mrs. Dona S. Kahn, for complainant. Mr. Edward C. Eberspacher, of Shelby- 
ville, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The complaint, filed 
by the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, on June 9, 1961, charges respondent with 
insolvency and various violations of the act. Respondent, in an 
amended answer filed July 31, 1961, neither admits nor denies 
the allegation of insolvency and admits all other allegations of 
the complaint. Respondent, however, waives oral hearing and 
the examiner’s report and consents to the issuance of the order 
set forth below. Complainant has recommended that the order 
consented to by respondent be issued. 


eS 
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FINDINGS OF FACT 


1. Respondent is now, and was at all times material herein, 
engaged in the business of a dealer, within the meaning of the 
act, buying and selling livestock in commerce for his own ac- 


count. 


2. Arnold Livestock Company, Gibson City, Illinois, Arthur 
Auction Co., Arthur, Illinois, Charleston Livestock Auction, 
Charleston, Illinois, Mattoon Auction Co., Mattoon, Illinois, 
Slater Sale Pavilion, Pana, Illinois, and Sullivan Sale Barn, 
Sullivan, Illinois, are now, and were at all times material herein, 
posted stockyards subject to the provisions of the act. Price’s 
Livestock Marketing Company, Shelbyville, Illinois, is now a 
posted stockyard subject to the provisions of the act, is now, 
and was at all times material herein, a market agency registered 
with the Secretary of Agriculture to sell livestock in commerce 
on a commission basis, and is now, and has at all times material 
herein, engaged in the business of a market agency within the 
meaning of the act. 


3. Respondent is insolvent. As of March 9, 1961, respond- 
ent’s current liabilities exceeded his current assets by ap- 
proximately $105,034.89 and during the month of March 1961 
respondent was unable to meet his financial obligations as they 
came due in the usual and ordinary course of business. 


4. During the month of March 1961, respondent operated as 
a dealer, within the meaning of the act, while he was insolvent. 


5. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for his own 
account and failed to pay the purchase price of such livestock. 


Date Purchase 
1961 Purchased From Price 
February 22 Arthur Auction Co. $ 6,889.41 
Arthur, Illinois 
February 27 Slater Sale Pavilion 1,559.33 
Pana, Illinois 
February 28 Price’s Livestock 26,483.50 


Marketing Company 
Shelbyville, Ilinois 
March 1 Arthur Auction Co. 9,007.26 
Arthur, Illinois 


6. Respondent, in connection with the February 22 and 28, 
1961, transactions set forth in Finding of Fact 5, issued checks 
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in purported payment of the livestock purchased on said dates, 
which checks were returned by the bank upon which they were 
drawn because of insufficient funds. 


7. Respondent, in connection with the transactions set forth 
in Finding of Fact 5, and at divers other times during the year 
1961, caused false enteries to be made in the accounts, records, 
and memoranda of companies subject to the provisions of the 
Act. Specifically, in connection with his livestock purchases in 
commerce, respondent caused false entries to be made in pur- 
chase invoices, copies of which became part of the accounts, 
records, and memoranda of the stockyard companies and market 
agencies referred to in Finding of Fact 5 in that respondent 
caused to be entered in said purchase invoices the name of, or 
initials for, Arnold Livestock Company, Gibson City, Illinois, 
as the buyer of the livestock, when in fact respondent was the 
true buyer of the livestock. 


8. Respondent, since November 1, 1960, to the present date, 
has been purchasing livestock in commerce as a dealer at the 
posted stockyards set forth in Finding of Fact 2, without having 
registered with the Secretary of Agriculture and furnishing bond 
as required by the act and the regulations. 


9. Respondent, since November 1, 1960, to the present date, 
has failed to keep such accounts, records, or memoranda as 
would fully and correctly disclose all transactions involved in 
his business as a dealer, in that respondent has failed to main- 
tain a daily record of all his purchases and sales of livestock in 
commerce. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact 3, 4, 
5, 6, 7, 8 and 9 hereof, it is concluded that respondent is in- 
solvent within the meaning of the act (7 U.S.C. 204) and has 
violated sections 303, 312(a) and 401 of the act (7 U.S.C. 203, 
213(a), 221), and section 402 thereof (7 U.S.C. 222), which 
makes applicable section 10 of the Federal Trade Commission 
Act (15 U.S.C. 50), and sections 201.10, 201.29, and 201.46 of 
the regulations (9 CFR 201.10, 201.29, 201.46). 

Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from (1) operating while 
his current liabilities exceed his current assets; (2) failing to 
pay the full purchase price of livestock purchased in commerce; 
(3) issuing checks in payment of livestock purchased in com- 
merce; (3) issuing checks in payment of livestock purchased 
in commerce without having and maintaining sufficient funds 
on deposit to pay such checks; (4) causing false entries to be 
made in the accounts, records, and memoranda of persons sub- 
ject to the provisions of the act; and (5) operating as a dealer 
without registering with the Secretary of Agriculture and fur- 
nishing bond as required by the act and regulations. 

Respondent shall keep and maintain such accounts and records 
or memoranda as will fully and correctly disclose all transactions 
in his business, including (1) books of account such as journals, 
ledgers, and cash books, (2) copies of all purchase and sale in- 
voices, and (3) daily records of all purchases and sales of live- 
stock, including the number and weights of livestock bought 
and sold, and the prices paid or received therefor. 

This order shall become effective on the sixth day after service 
upon respondent and copies shall be served upon the parties. 


(No. 7312) 


In re WILL ED WILEY. P&S Docket No. 2549. Decided August 
10, 1961. 


Complaint Dismissed 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


On recommendation of the complainant, the disciplinary com- 
plaint herein under the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), is dismissed without prejudice because of 
inability to effect service upon respondent whose whereabouts 
are unknown. 
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(No. 7313) 


In re THE LICENSEES OPERATING AS COMMISSION MERCHANTS 
IN THE DESIGNATED AREA OF NEW YORK CITY, NEW YORK. 
P&S Docket No. 1146. Decided August 14, 1961. 


Continuation of Rates and Charges 


The respondents are authorized to continue assessing the current schedule 
of rates and charges up to and including September 23, 1963. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Bernhardt, Sahn, Shapiro & Epstein, of New York, 
New York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondents 
are now operating under an order issued on August 22, 1960 
(19 A.D. 830), authorizing assessment of the current temporary 
schedule of rates and charges to and including September 23, 
1961, unless modified or extended by further order before the 
latter date. 


On August 1, 1961, a petition was filed on behalf of the re- 
spondents requesting that the current temporary schedule of 
rates and charges be extended to and including September 23, 
1963. 

Prior to the issuance of the order of August 22, 1960, au- 
thorizing increases in the rates and charges, notice of the 
petition therefor was published in the Federal Register, and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch 
as the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 

The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 
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Since the parties are agreed, the petition is granted and the 
respondents are authorized to continue assessing the current 
temporary schedule of rates and charges during the life of this 
order. 

This order shall become effective on September 24, 1961, and 
remain in effect to and including September 23, 1963, unless 
modified or extended by further order before the latter date. 


Copies hereof shall be served upon parties. 


(No. 7314) 


DIXIE STOCKYARD, INC. v. JAMES (JIM) SLEEZER AND ROCK 
ISLAND AUCTION SALES, INC. P&S Docket No. 2542. Decided 
August 16, 1961. 


Failure to Pay—Reparation 
It is concluded that respondent Sleezer purchased the hogs for his own ac- 
count and that this respondent is liable to complainant for the balance 
of the purchase price. 


Complainant pro se. Oakleef & Churchill, of Moline, Illinois, for respondents. 
Mrs. Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed July 15, 1960, com- 
plainant alleges that it filled an order for hogs for the account 
of Rock Island Auction Sales, Inc., hereinafter referred to as 
“Rock Island;’ that the order was placed with it by James 
Sleezer, employee and agent of Rock Island, that complainant 
purchased the hogs to fill the order; that complainant shipped 
the hogs to respondents; that complainant billed respondents 
for the purchase price it paid for the hogs plus charges for 
buying commission and for expenses; and that a balance in the 
amount of $1,639.47 is still due complainant on the transaction. 


Copies of the complaint and copies of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
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the rules of practice (9 CFR 202.40), were served upon re- 
spondents. A copy of the investigative report was also served 
upon complainant. Both respondents filed answers denying lia- 
bility. Rock Island denied that it had authorized James Sleezer 
to order the hogs; alleged that it sold the hogs on consignment 
for complainant, and that it remitted the proceeds to complain- 
ant. James Sleezer denied that he purchased the hogs for Rock 
Island’s account and alleged that he purchased the hogs pur- 
suant to an agreement with complainant to do so as “partners” 
and “split any proceeds that were made on the livestock.” 


Complainant requested that the proceedings be handled under 
the “shortened procedure” provided for in sections 202.17 and 
202.53 of the rules of practice (9 CFR 202.17, 202.53). Re- 
spondents did not request an oral hearing and thus were deemed 
to have consented to such procedure. Pursuant to the rules, com- 
plainant filed an opening statement, and respondents filed an- 
swering statements. Complainant waived a statement in reply. 
Respondents filed suggested findings of fact, conclusions and 
order. 


FINDINGS OF FACT 


1. Complainant, Dixie Stockyard, Inc., Meridian, Mississippi, 
is registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce, and as a market agency to 
buy and sell livestock on a commission basis at the Dixie Stock- 
yard, Inc., auction market, a posted stockyard subject to the 
provisions of the act. 


2. Respondent James Sleezer, Rock Island, Illinois, is now, 
and was at all times material herein, a dealer, buying and selling 
livestock in commerce for his own account and for the account 
of respondent Rock Island. 


3. Respondent Rock Island, Rock Island, Illinois, is now, and 
was at all times material herein, registered with the Secretary 
of Agriculture as a dealer to buy and sell livestock in commerce, 
and as a market agency to sell livestock on a commission basis 
at the Rock Island Auction Sales, auction market, a posted 
stockyard subject to the provisions of the Act. 


4, By telephone conversation on May 2, 1960, James Sleezer 
ordered a “double deck of feeder pigs” from complainant, in- 
forming complainant that he was an employee of Rock Island. 


—— « ——_ ~__ 
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5. On May 3, 1960, A. P. Carney, Jr., vice-president of com- 
plainant corporation, purchased 1387 pigs and sows at the Dixie 
Stockyard, Inc., auction market, for the account of respondent 
James Sleezer. 


6. On May 4, 1960, Mr. Carney purchased 112 feeder pigs 
and sows at the Hattiesburg Livestock Yards, Inc., Hatties- 
burg, Mississippi, a posted stockyard, for the account of Dixie 
Stockyard, Inc. These hogs were transported to Meridian, 
Mississippi, and penned in the Dixie auction market together 
with the 137 head of hogs purchased on May 3, 1960. 


7. On May 5, 1960, complainant charged the ledger account 
of James Sleezer with the total purchase price of the 249 head 
of hogs, plus trucking charges, miscellaneous expenses and a 
buying commission. The total charge amounted to $2,603.95, 
$2,122.05 representing the price complainant paid for the hogs, 
and $481.90 representing expenses and commission. 


8. On May 5, 1960, complainant shipped 245 of the 249 hogs 
to respondents at the Rock Island Auction Sales, Rock Island, 
Illinois, and James Sleezer’s account was credited with $80 for 
the hogs which were not shipped. The truck driver, Jake 
Withers, was instructed by Mr. Carney to deliver the hogs to 
the Rock Island Auction Sales, in care of James Sleezer, and 
to obtain a check from Mr. Sleezer for the hogs. The hogs were 
so delivered although Mr. Sleezer did not tender a check. 


9. Several hogs died subsequent to their arrival at the stock- 
yard at Rock Island. The surviving hogs were sold at auction 
by Rock Island for the account of complainant on July 15, 18, 
and 20, 1960, and the net proceeds from the sales amounted to 
$844.48. Respondent Rock Island submitted these proceeds to 
complainant and did not deduct any commission for selling the 
hogs. 


10. Complainant has not deposited the check in the amount 
of $844.48. There is $1,639.47 in addition to the amount covered 
by ‘this check still outstanding on the book of complainant as 
due and owing from James Sleezer. 


11. The complaint was filed within 90 days of the accrual 
of the alleged cause of action. 
CONCLUSIONS 
Complaint alleges that respondent James Sleezer ordered the 
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hogs as an agent for respondent Rock Island. However, there 
does not appear to be sufficient evidence in the record to estab- 
lish actual authority in the instant transaction. Both respondents 
deny that there existed any actual authority to buy the hogs 
for the account of Rock Island. Moreover, there are not present 
any circumstances which would require that respondent Rock 
Island be estopped from denying actual authority. It does not 
appear from the record that respondents had engaged in any 
business transactions with complainant previous to the transac- 
tion involved herein. There is no evidence of reliance by com- 
plainant on the alleged agency. In this connection, it should be 
noted that complainant charged the hogs to the account of 
James Sleezer and not to the account of Rock Island. See 
McClure Burnett Commission Co. Vv. E. A. Blackshare Co., 20 
A.D. 351 (1961). 


It is therefore concluded that complainant has failed to prove 
the actual or apparent authority of James Sleezer to purchase 
hogs for the account of Rock Island. Accordingly, the complaint 
against Rock Island should be dismissed. 


It is undisputed that James Sleezer placed the order for the 
hogs with complainant. It is the nature of the agreement be- 
tween the parties which is disputed. Complainant contends that 
it acted as a commission agent and merely filled an order placed 
by Mr. Sleezer. This contention is supported by the evidence. 
The truck driver who delivered the hogs to Mr. Sleezer stated 
in his affidavit that he was instructed to collect the full amount 
of the purchase price from Mr. Sleezer. The invoice and billing 
were all in Mr. Sleezer’s name and a buying commission was 
added to the purchase price paid by complainant. All these 
circumstances are consistant with complainant’s position that 
it was acting as a commission agent with respect to the trans- 
action. There is nothing in the record which would establish 
that the arrangement was a joint venture. Mr. Sleezer’s ac- 
count was charged with the full price. It is therefore concluded 
that respondent James Sleezer ordered the hogs for his own 
account. 


The question of damages remains. Within two days after ar- 
rival at the Rock Island stockyard, the hogs were found to be 
ill and some died. There is no evidence that the hogs were ill 
before or during the time they were transported to Rock Island. 
The record indicates that a veterinarian examined the hogs be- 





FRED MANSCHRECK et al. v. GUNTER 863 
Cite as 20 A.D. 863 


fore they were transported and that he found them in good 
health. There is no evidence that complainant was negligent or 
that it in any manner failed to exercise reasonable care, skill 
and diligence in filling the order placed by Mr. Sleezer. Respond- 
ent James Sleezer had no right to reject the pigs or refuse to 
pay the purchase price because the pigs became defective after 
delivery. See Cassidy Commission Co. v. Carson Livestock Com- 
mission Company, 20 A.D. 201, 205 (1961). In the absence of 
proof of negligence or breach of warranty on the part of com- 
plainant, respondent James Sleezer was not justified in refusing 
to pay for the hogs and his failure to pay is in violation of 
section 307 of the act. See Secretary of Agriculture v. Scala 
Packing Company, Inc., P&S. Docket No. 581 (1937). 


ORDER 
The complaint is dismissed as to respondent Rock Island Auc- 
tion Sales, Inc. 


Respondent James Sleezer shall pay the complainant within 
30 days from the date hereof, $1,639.47, with interest thereon at 
the rate of 5% per annum from May 6, 1960. 


Copies hereof shall be served upon the parties. 


(No. 7315) 


FRED MANSCHRECK AND C. D. SOUTHERN, d/b/a PITTSBURG 
COUNTY LIVESTOCK COMMISSION COMPANY V. D. E. GUNTER, 
d/b/a STANDARD LIVESTOCK COMMISSION COMPANY. P&S 
Docket No. 2497. Decided August 17, 1961. 


Principal and Agent—Dismissal 


Since there was not a principal and agent relationship between respondent 
and the purchaser of the livestock, the complaint is dismissed. 


Mr. Ben T. Choate, Jr., of McAlester, Oklahoma, for complainants. Cooper, 
Esco & Cooper, of Wichita, Kansas, for respondent. Mr. Sidney D. 
Williams, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Packers and Stock- 
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yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a 
complaint filed on February 10, 1960, in which complainants 
allege that they were led to believe that the purchase price of 
35 head of cattle sold to Don F. Pierce, a cattle dealer, would 
be paid by respondent. Respondent refused to honor the draft 
for $4,990.73 drawn upon him by Pierce in payment for the 
cattle, and complainants seek reparation in this amount. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served upon 
respondent on May 26, 1960. A copy of the investigative report 
was served upon complainants on May 27, 1960. 


On June 29, 1960, respondent filed a motion to make the 
complaint more definite and certain. The motion was denied 
by the Presiding Officer for reasons given by him in his ruling 
filed with the Hearing Clerk on September 7, 1960. No objection 
was made to such ruling. 


Both parties requested an oral hearing, which was held in 
McAlester, Oklahoma, on February 10, 1961. Sidney D. Williams, 
Office of the General Counsel, was the Presiding Officer. At the 
hearing, complainants moved to amend their complaint to allege 
that “ a relationship of principal and agent existed at all times 
referred to in the complaint” between respondent and Don F. 
Pierce. This motion was granted, pursuant to section 202.39(c) 
of the rules of practice which makes applicable to reparation 
proceedings section 202.6(d) of the rules (9 CFR 202.6(d), 
202.39(c)). After the hearing, both parties filed proposed find- 
ings of fact, conclusions, and order, and supporting briefs. 


FINDINGS OF FACT 


1. Complainants, Fred Manschreck and C. D. Southern, part- 
ners, doing business as Pittsburg County Livestock Commission 
Company, are now, and were at all times mentioned herein, 
registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis at the Union 
Stockyards, McAlester, Oklahoma, a posted stockyard subject 
to the provisions of the act. 


2. Respondent, David E. Gunter, an individual doing business 
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as Standard Livestock Commission Company, is now, and was 
at all times mentioned herein, registered with the Secretary of 
Agriculture as a market agency to buy and sell livestock on a 
commission basis at the Wichita Union Stockyards, Wichita, 
Kansas, a posted stockyard subject to the provisions of the act. 


3. During the period from 1957 through February 29, 1960, 
Don F. Pierce, a cattle dealer of Peabody, Kansas, was engaged 
in the business of buying livestock in the States of Arkansas, 
Louisiana, Mississippi, Oklahoma, and Texas. Such livestock were 
shipped to the Union Stockyards, McAlester, Oklahoma, which 
Pierce utilized both as a clearing point for his livestock and 
for purchases of additional livestock. 


4, Pierce often financed his buying operations by obtaining 
advances from respondent. Occasionally, he paid for purchases of 
cattle with his personal check drawn upon his account at the 
First National Bank, Heavener, Oklahoma. The bank would 
then issue a draft on respondent payable to either Pierce or 
itself to cover the amount of such checks. On other occasions, 
Pierce would draw a draft directly on respondent in payment for 
livestock purchases. 


5. Respondent would honor such drafts only if the cattle 
consigned to it by Pierce in respondent’s pens at the time of 
presentment of the draft were sufficient in value to cover the 
amount of the draft. 


6. On December 3, 1959, Pierce purchased from complainants 
29 head of cattle for the price of $2,900.26, at the Union Stock 
Yards, McAlester, Oklahoma. On this date, complainants were 
holding two checks given to them by Pierce in payment for 
previous livestock purchases, which checks had been returned 
by the bank because of insufficient funds. Consequently, com- 
plainants instructed their employees not to accept any further 
checks from Pierce, and they so informed Pierce. Pierce then 
told complainants that he would send them a cashier’s check to 
cover the amount of the two checks which had been returned 
for insufficient funds, and would draw a draft on respondent 
to pay for the 29 head of cattle. Pierce stated that he could draw 
the draft on respondent for 80 or 85 percent of the purchase 
price of the cattle which were to be shipped to respondent on 
consignment, and that the draft would be an advance on the 
cattle, the amount of which would be deducted from his pro- 
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ceeds by respondent. Pierce drew a draft on respondent for the 
purchase price of the 29 head of cattle and the draft was duly 
accepted and paid by respondent. 


7. On January 28, 1960, complainants again were holding 
checks given to them by Pierce in payment for livestock pur- 
chases, which checks had been returned by the bank because of 
insufficient funds. Consequently, complainants told Pierce that 
they would not accept any further checks. Pierce told complain- 
ants that he would draw a draft on respondent for any livestock 
that he might purchase. Pierce purchased 35 head of cattle on 
this data for the purchase price of $4,990.73, for which he gave 
complainants a draft drawn on respondent and signed by him- 
self. Pierce also purchased additional cattle from complainants 
on the same date, which he paid for with his personal check. 
The 35 head of cattle and additional cattle, which he had pur- 
chased or had been keeping at the Union Stock Yards, were 
shipped on the same day in two trucks to respondent, arriving 
at the Wichita Union Stockyards, Wichita, Kansas, on January 
29, 1960. 


8. On the morning of January 29, 1960, before the arrival 
of the two truckloads of cattle shipped by Pierce from Mc- 
Alester, Oklahoma, respondent received a draft in the amount of 
$10,000, dated January 26, 1960, drawn upon respondent, signed 
by and made payable to Pierce. Respondent refused payment of 
this draft, since the value of the livestock owned by Pierce in 
respondent’s pens was not sufficient to cover the amount of this 
draft. Respondent subsequently agreed, later in the day, after 
receiving the two truckloads of cattle, to honor this draft for 
$10,000, since the livestock owned by Pierce in respondent’s pens 
was then sufficient in value to cover the amount of this draft. 


9. On February 3, 1960, the draft for $4,990.73, drawn upon 
respondent on January 28, 1960, by Pierce, referred to in Find- 
ing of Fact 7, was received by respondent. The receipt of this 
draft was the first notice respondent had that Pierce had issued 
an additional draft for his livestock purchases. Respondent re- 
fused payment of this draft, since the value of the livestock 
owned by Pierce in respondent’s pens was not sufficient to cover 
the amount of this draft in addition to the draft for $10,000. 


10. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 
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CONCLUSIONS 


The basic issue in this proceeding is whether Don F. Pierce 
acted as an agent of the respondent when he purchased 35 head 
of cattle from the complainants on January 28, 1960. Agency 
is the relationship which results from the manifestation of con- 
sent by one person to another that the other shall act on his 
behalf and subject to his control, and consent by the other to 
so act. Restatement, Agency, §1. 


It is quite evident from the record that Pierce did not con- 
sent or purport to act as the agent of the respondent, and that 
respondent neither consented to nor held Pierce out to be his 
agent. Pierce always purchased cattle in his own name, signed 
his name to any and all drafts given in payment for such pur- 
chases, shipped the cattle to respondent for sale on his account, 
and the proceeds from the sale of the cattle were turned over 
by respondent to Pierce after deducting the usual commission 
charges and expenses. Pierce neither received any salary or 
commission from respondent for his purchases of livestock, nor 
did respondent have any control over the disposition of the 
livestock purchased by Pierce. 


The fact that respondent honored certain drafts given in pay- 
ment for livestock purchased by Pierce does not, of itself, prove 
that Pierce was respondent’s agent, or that respondent would 
honor any subsequent drafts. Lorie v. Lumberman’s Mut. Cas- 
ualty Co., Mo. App., 8 S. W. 2d 31 (1928). The only presump- 
tion that could arise from the payment of such a draft was that 
Pierce had credit with respondent at the time such draft was 
presented for payment. Brown v. Schmitz, 237 Iowa 418, 22 N. 
W. 2d 340 (1946) ; Lee v. Peoples Cooperative Sales Agency, 201 
Minn., 266, 276 N. W. 214 (1937) ; Davis & Hamm Commission 
Co. v. Mt. Vernon Bank, 63 Tex. Civ. App. 347, 1383 S. W. 448 
(1910). In the Hamm case, which has a similar factual situation, 
it was held that a relationship of principal and agent did not 
exist, and recovery was denied on a draft drawn by the buyer 
of livestock on the commission company to whom the livestock 
were shipped. 


If an agency is to be implied, it must be implied from facts 
which are natural and reasonable, and not from a forced, 
strained, or distorted construction of the facts, which would be 
the result if it were concluded that Pierce was acting in behalf 
of, and subject to the control of respondent, with respect to the 
purchase of the 35 head of cattle. E. B. Jones Motor Co. Vv. 
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Pullen, Mo. App., 298 S. W. 448 (1937) ; Carver v. Farmers & 
Bankers Broadcasting Corp., 162 Kans. 663, 179 F. 2d 195 
(1947) ; Waller v. Speet, 275 Mich. 655, 267 N. W. 758 (1936). 


It is a general rule of agency that when a principal, by his 
acts or conduct, has knowingly caused or permitted another to 
appear as his agent, he will be estopped to deny such an agency. 
This, of course, assumes that all of the elements of estoppel are 
present. There must be (1) a representation by the principal, 
(2) a reliance upon such representation by a third party, and 
(3) the representation must have been acted upon in good 
faith to the injury of such third party. McClure Burnett Com- 
mission Co. V. The E.-A. Blackshere Company, 20 A. D. 351 
(1961); Tri-State Sales Agcy. v. Palmetto Fruit & Prod. Co., 
14 A. D. 1140 (1955); 2 C. J. S., Agency §29. None of these 
elements have been disclosed in this case. There is no evidence 
that respondent in any way indicated to complainants that Pierce 
was his agent or had any authority to draw a draft on him. 
It is also an elementary principle of agency that one who deals 
with an agent must ascertain the scope of such agency. Rich- 
mond Guano Co. V. E. I. DuPont de Nemours & Co., 284 F. 803 
(1922) ; Dows v. National Exchange Bank, 91 U.S. 618 (1875). 
There is no evidence in the record that complainants attempted 
to ascertain whether Pierce had any authority to draw drafts 
upon respondent. Indeed, there is nothing in the record to in- 
dicate that at the time of each of the transactions in which 
Pierce paid for purchases of cattle with drafts drawn upon 
respondent the complainants considered they were dealing with 
Pierce as an agent for respondent. On the contrary, it is obvious 
from the record that complainants dealt with Pierce as an inde- 
pendent cattle buyer, and not as an agent for respondent. For 
a period of approximately one year, Pierce had made many 
purchases of cattle at complainants’ auction market, and had 
paid for such purchases with his personal check or with drafts 
drawn upon the commission agencies to whom the cattle were 
to be shipped. After the livestock purchases, such livestock be- 
came the property of Pierce, and were then shipped to respond- 
ent or other commission agencies on consignment. Respondent 
sold the cattle consigned to him for Pierce, issued accounts of 
sale to Pierce and paid Pierce the proceeds of such sales, after 
deducting therefrom the standard livestock commission charges 
and expenses. Pierce did not act as an agent for respondent, but 
purchased the livestock for his own account. Accordingly, the 
complaint against respondent should be dismissed. 
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ORDER 


The complaint herein is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7316) 


In re TEXAS AND SOUTHWESTERN CATTLE RAISERS ASSOCIATION, 
INc. P&S Docket No. 2410. Decided August 17, 1961. 


Effective Date Postponed 


The effective date of the order of June 28, 1961, is postponed from September 
1, 1961, to November 1, 1961. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER EXTENDING EFFECTIVE DATE 


On July 11, 1961, the Texas and Southwestern Cattle Raisers 
Association filed a request for postponement of the effective 
date (September 1, 1961) of the order of June 28, 1961, revok- 
ing the authorization to the association under Section 317(a) of 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.). 
The request states that the association is applying for another 
authorization of a limited nature and that such application can- 
not be processed and disposed of prior to September 1. The 
association asks postponement pending action on the application 
for a new authorization so that inspection service may not be 
disrupted on the markets which may come under a new authori- 
zation. Copies of the request were served upon the parties. 


In view of the above, the effective date of the order of June 
28, 1961, shall be November 1, 1961. 


(No. 7317) 


In re LUER BROTHERS PACKING AND ICE COMPANY. P&S Docket 
No. 2575. Decided August 31, 1961. 


Packer—Failure to Pay—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from failing to pay for purchases 
of livestock. 








870 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 20 A.D. 869 


Mrs. Dona S. Kahn, for complainant. Mr. Ronald C. Mottaz, of Alton, Illinois, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The complaint, filed 
by the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, on June 7, 1961, charges respondent with 
violating section 202(a) of the act (7 U.S.C. 192(a)). Respond- 
ent, in an amended answer filed August 10, 1961, admits the 
allegations of the complaint for purposes of consenting to an 
appropriate order. Respondent waives oral hearing and the ex- 
aminer’s report and consents to the issuance of the order set 
forth below. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of Illinois with its principal office and place 
of business located at 725 Broadway, Alton, Illinois. 


2. Respondent was at all times material herein a packer 
within the meaning of the act and subject to the provisions of 
the act, in that respondent at all times material herein was 
engaged in the business of (1) buying livestock in commerce 
for purposes of slaughter, (2) manufacturing or preparing 
meats or meat food products for sale or shipment in commerce, 
and (3) manufacturing or preparing livestock products for 
sale or shipment in commerce. 


3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock for slaughter purposes while 
insolvent, without paying for such livestock at the time of pur- 
chase. Specifically, during the month of April 1960, respondent 
purchased for its slaughtering operations substantial numbers 
of livestock and manufactured and prepared therefrom meats, 
meat food products and livestock products for sale and ship- 
ment in commerce. Throughout this period respondent was un- 
able to meet its financial obligations as they came due in the 
usual and ordinary course of business. As set forth below, re- 
spondent issued checks in payment for the livestock purchased 
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for slaughter, which checks were returned by the bank upon 
which they were drawn because of insufficient funds. 


Date Head of 
1960 Payee Livestock Amount 
$ 

April 21 L. Gratefeldt 7 242.76 
Illinois 

April 21 Ed Bauer 11 365.34 
Smithboro, Illinois 

April 21 L. Hale 10 329.38 
Illinois 

April 22 Monie Hartman 3 101.44 
Jerseyville, Illinois 

April 22 Bud Stanton 43 1,449.48 

( Medora, Illinois 

April 22 Ed Bauer 11 376.44 
Smithboro, Illinois 

April 22 J. Reed 5 137.46 
Illinois 

April 22 E. Edwards 41 1,397.18 
Illinois 

April 22 W. E. Bertels 16 540.17 
Illinois 

April 25 R. Vance 11 358.83 
Illinois 

April 25 J. Cunningham 7 228.63 
Illinois . 

April 25 Ganey & Co. 390 13,245.13 
National Stock Yards 
Illinois 

April 26 John Manns 18 697.27 
Alton, Illinois 

April 26 Ralph Traviner 6 183.20 
Hardin, Illinois 

April 26 W. Franz 9 298.40 
Illinois 

April 26 Albert Sperber 1 32.00 
Portage Des Sioux, 
Missouri 

April 26 E. S. Hachmeister 8 276.80 
Greenfield, Illinois 

April 26 Fred C. Bart 7 287.60 
Bunker Hill, Illinois 

April 26 Norman Stone 1 34.31 
Brighton, Illinois 

April 26 Ed Bauer 11 396.00 
Smithboro, Illinois 

April 26 Gene Pedigo 49 1,768.00 


Greenfield, Illinois 
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‘Date 
1960 


April 
April 
April 
April 
April 
April 
April 
April 
April 
April 
April 
April 
April 
April 
April 
April 
April 
April 
April 
April 
April 
April 
April 


April 
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Payee 


Gordon Glenn 
Medora, Illinois 
Harry Holzworth 
Hardin, Illinois 
Tom Ryder 
Medora, Illinois 
Les Guillo 
Bethalto, Illinois 
Theodore Keuthe 
Dorsey, Illinois 
Les Guillo 
Bethalto, Illinois 
Fred C. Bart 
Bunker Hill, Illinois 
C. L. McCuen 
Medora, Illinois 
D. Chism 

Illinois 

Albert Derksmeyer 
Hamburg, Illinois 
Bert Dabbs 
Grafton, Illinois 
Roland Miller 
Waverly, Illinois 
Roy Schallenbert 
Grafton, Illinois 
Walter Knoche 
Godfrey, Illinois 
Jack Hazlewood 
Hillview, Illinois 
Bud Stanton 
Medora, Illinois 
Jack Hazlewood 
Hillview, Illinois 
Raymond Elmore 
Rockbridge, Illinois 
William Buckner 
Godfrey, Illinois 
Roland Rawson 
Alton, Illinois 
Floyd E. Pruett 
Bethalto, Illinois 
Virgil Stormer 
Godfrey, Illinois 
Fred Isringhausen 
Jerseyville, Illinois 
B. F. Ellis 
Modesto, Illinois 


Head of 
Livestock 


11 
5 
41 
11 
9 
12 
7 
10 
7 
10 
64 
21 
64 
2 
23 
18 
19 


12 


10 


21 


10 





Amount 


414.63 
165.60 
1,281.60 
366.40 
318.93 
380.80 
221.60 
340.23 
246.29 
340.23 
1,072.53 
738.86 
1,062.59 
62.40 
792.00 
624.80 
611.47 
377.43 
72.85 
101.60 
316.80 
31.77 
357.20 


372.86 
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Date Head of 
1960 Payee Livestock Amount 
$ 

April 27 Ed Bauer 11 358.40 
Smithboro, Illinois 

April 27 Harold Weaver 9 301.60 
Grafton, Illinois 

April 27 Fred Stickel 20 735.44 
Roodhouse, Illinois 

April 27 Walter Kruckenberg 10 339.20 
Moro, Illinois 

April 27 Kenneth Kirsch 117 8,461.20 
Greenville, Illinois 

April 27 B & W Farms 10 327.20 
Brighton, Illinois 

April 27 Lloyd Bell 47 1,441.60 
Roodhouse, Illinois 

April 28 Henry Peykirch 45 8,554.65 
National Stock Yards, 
Illinois 

April 28 Ganey & Co. 274 9,705.83 
National Stock Yards, 
Illinois 

April 28 Edna Bowers 3 96.87 
Brighton, Illinois 

April 28 Jack Hazlewood 35 1,016.91 
Hillview, Illinois 

April 28 Carl Webber 18 556.87 
Plainview, Illinois 

April 28 P. H. O’Brien 2 40.66 
Rockbridge, Illinois 

April 28 Adrian Kappel 5 118.25 
Pearl, Illinois 

April 28 Ed Bauer 11 349.53 
Smithboro, Illinois 

April 28 Harold Molen 10 355.33 


Modesto, Illinois 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent has engaged in, and used, unfair and 
deceptive practices in commerce, in violation of section 202 (a) 
of the act (7 U.S.C. 192(a)). Respondent should be ordered 
to cease and desist from such practices. 

Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from (1) purchasing live- 
stock in commerce while insolvent, provided, however, that 
nothing contained herein shall preclude respondent from pur- 
chasing livestock in commerce while insolvent if respondent pays 
the full purchase price of the livestock at the time of purchase; 
and (2) issuing checks in payment of livestock purchased with- 
out having or maintaining sufficient funds on deposit to pay for 
such checks. 


This order shall become effective on the first day after service 
upon respondent and copies shall be served upon the parties. 


(No. 7318) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, 
OMAHA, NEBRASKA. P&S Docket No. 148. Decided August 31, 
1961, 


Continuation of Rates and Charges 


Respondents’ current schedule of rates and charges is continued in effect up 
to and including September 30, 1963. 


Mr. Harold M. Carter, for complainant. Mr. Robert E. Cunningham, of 
Omaha, Nebraska, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on September 25, 1959 
(18 A.D. 1027), authorizing assessment of the current tem- 
porary schedule of rates and charges to and including September 
30, 1961, unless modified or extended by further order before 
the latter date. 

On August 10, 1961, a petition was filed on behalf of the 
respondents requesting that the current temporary schedule of 
rates and charges be extended to and including September 30, 
1963, unless changed by further order before the latter date. 

Prior to the issuance of the order of September 25, 1959, 
authorizing increases in the rates and charges, notice of the 
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petition therefor was published in the Federal Register, and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch 
as the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 

The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 

Since the parties are agreed, the petition is granted and the 
order of September 25, 1959, is continued in effect during the 
life of this order. 

This order shall become effective on October 1, 1961, and re- 
main in effect to and including September 30, 1963, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7319) 


P&S Docket No. 2557. Dismissed August 1, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7320) 


P&S Docket No. 2580. Dismissed August 8, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7321) 


P&S Docket No. 2593. Dismissed August 29, 1961, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 7322) 


EDWARD DILATUSH & Co. v. SACKS BROS. WHOLESALE FRUIT & 
PRoDUCE, INC. PACA Docket No. 8272. Decided August 1, 
1961. 


Prior Order Amended 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING PETITION FOR RECONSIDERATION 
AND AMENDING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued on June 2, 1961, awarding repara- 
tion to complainant against respondent in the amount of $268.91, 
with interest. A copy of this order was served upon respondent 
on June 5, 1961. Respondent filed a petition for reconsideration 
on June 7, 1961. 


In its petition respondent contends that the order of June 2, 
1961, is in error in that respondent failed to receive credit for 
$87 paid as freight charges. A copy of this petition was served 
upon complainant on June 16, 1961, who filed an answer thereto 
on June 19, 1961. In his answer to the petition, complainant ad- 
mits that respondent’s allegation of error with respect to our 
order of June 2, 1961, is well founded and that respondent 
should have been, but was not, credited with the payment of 
freight charges in the sum of $87 in our order of June 2. 


In view of the fact that our order of June 2, 1961, failed to 
show the payment of freight by respondent, that order is, ac- 
cordingly, amended, to reflect a credit to respondent in the 
amount of $87, thereby reducing the total due complainant from 
respondent to $181.91 on account of the transaction involved 
in this proceeding. Accordingly, within 30 days from the date of 
this order, respondent shall pay to complainant, as reparation, 
$181.91, with interest at the rate of 5 percent per annum from 
September 1, 1960, until paid. 


This order shall be published. 
Copies of this order shall be served upon the parties. 
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(No. 7323) 


G & S FARMS v. MENDELSON-ZELLER Co., INC. PACA Docket 
No. 7982. Decided August 1, 1961. 


Petition for Reconsideration—Dismissal 


It is concluded that the order of March 27, 1961, was not in error and 
complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on March 27, 1961, dismissing the complaint. On 
April 7, 1961, at the request of complainant, the order of March 
27 was stayed, pending the issuance of a further order in this 
proceeding, with complainant being given additional time in 
which to file a petition for reconsideration of the order of March 
27. 


On April 11, 1961, complainant filed its petition for reconsid- 
eration, contending therein that our order of March 27 was in 
error in several respects. The alleged error upon which com- 
plainant principally dwells in the petition is its argument that 
our Findings of Fact No. 3 and No. 6 were based upon our 
belief in the oral testimony of respondent’s witness, Gilbert J. 
Dorn, when, according to complainant, this witness’ testimony 
was unworthy of belief since it was impeached at the hearing 
on cross-examination by complainant and therefore could not 
properly form the basis for the findings of fact referred to 
above. 


We have examined the record and we fail to see where the 
claimed impeachment occurred. In fact, we are disposed to agree 
with respondent on this point, when it stated in its answer to 
the petition that: “The cross examination of this witness re- 
sulted only in a reaffirmation of his direct testimony on all 
issues here involved. The ambiguity as to whether the proposed 
filing of freight claims by counsel for complainants on cars 
involved would be for the benefit of complainants or for the 
benefit of the party concerned did not constitute impeachment, 
and, in addition, was not relevant to the issues.” In view of the 
foregoing it is concluded that our order of March 27 was not 
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in error in according the testimony of Dorn the material weight 
which it was given in that order. 


Complainant, in its petition, contends that other errors appear 
in our order of March 27, 1961. A close analysis of these con- 
tentions, however, reveals that they are without substance and 
are unsupported by the record. Accordingly, the petition is dis- 
missd and our order of March 27, 1961, dismissing the com- 
plaint and counterclaim in this proceeding is reinstated. 


(No. 7324) 


HIGGINS POTATO Co. v. HOLMES & BARNES, LTD., AND/OR J. S. 
Brown & Son. PACA Docket No. 7989. Decided August 3, 
1961. 


Petition for Reconsideration—Dismissal 


The order of June 9, 1961, is supported by the evidence and by the law ap- 
plicable thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). On June 9, 1961, an order was issued awarding repara- 
tion to complainant against respondents. A copy of the order 
was served upon respondent Holmes & Barnes, Ltd., on June 12, 
1961. A copy of the order was served upon respondent J. S. 
Brown & Son, hereinafter referred to as “Brown,” on the same 
date. Respondent Brown, by telegram dated June 21, 1961, re- 
quested an extension of time in which to file a petition for recon- 
sideration of the order of June 9, 1961. The extension of time 
was granted to Brown and by order dated June 22, 1961, the 
order of June 9 was stayed, pending the issuance of a further 
order in this proceeding. Respondent Brown filed its petition for 
reconsideration on July 12, 1961. 


Upon reconsideration of the order of June 9, 1961, we find 
that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of issuance of 
such order. In our opinion, that order is supported by the evi- 
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dence and by the law applicable thereto. Accordingly, respond- 
ent Brown’s petition is hereby dismissed without prior service 
upon complainant. 


The reparation awarded in the order of June 9, 1961, shall be 
paid within 30 days from the date of this order. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 7325) 


SALT RIVER VALLEY PRODUCE, INC. v. THE ISAACSON Co., INC. 
PACA Dockets No. 7953 and No. 7954. Decided August 3, 
1961. 


Petition for Reconsideration—Dismissal 


The order of May 19, 1961, is supported by the evidence and by the law ap- 
plicable thereto. Complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In these reparation proceedings under the Perishable Agri- 
cultural Commodities Act, 1930, as amended 7 U.S.C. 499a et 
seq.) an order was issued on May 19, 1961, dismissing the com- 
plaints and counterclaims. A copy of the order was served upon 
complainant on May 23, 1961. Complainant filed a petition for 
reconsideration on June 1, 1961, which was within the 10-day 
period allowed by section 47.24 of the rules of practice. A copy 
of complainant’s petition was served upon respondent on June 
8, 1961, and respondent’s answer thereto was filed on June 19, 
1961. 


Complainant’s petition raises no contention or issues which 
were not raised and fully considered in our order of May 19, 
1961. In our opinion, the order of May 19, 1961, is supported 
by the evidence and by the law applicable thoreto. Accordingly, 
complainant’s petition for reconsideration should be and hereby 
is dismissed, and the order of May 19, 1961, is reinstated. 


Copies of this order shall be served upon the parties, 
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(No. 7326) 


SALT RIVER VALLEY PRODUCE, INC. v. THE ISAACSON Co., INC. 
PACA Docket No. 7957. Decided August 3, 1961. 


Petition for Reconsideration—Dismissal 


The order of May 19, 1961, is supported by the evidence and by the law ap- 
plicable thereto. Complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on May 19, 1961, dismissing the complaint and coun- 
terclaim. A copy of the order was served upon complainant on 
May 23, 1961. Complainant filed a petition for reconsideration 
on June 1, 1961, which was within the 10-day period allowed 
by section 47.24 of the rules of practice. A copy of complainant’s 
petition was served upon respondent on June 8, 1961, and re- 
spondent’s answer thereto was filed on June 19, 1961. 


Complainant’s petition raises no contentions or issues which 
were not raised and fully considered in our order of May 19, 
1961. In our opinion, the order of May 19, 1961, is supported 
by the evidence and by the law applicable thereto. Accordingly, 
complainant’s petition for reconsideration should be and hereby 
is dismissed, and the order of May 19, 1961, is reinstated. 


Copies of this order shall be served upon the parties. 


(No. 7327) 


SUNSHINE BISCUITS, INC. v. M. P. CLARK, INc. PACA Docket 
No. 8167. Decided August 3, 1961. 


Failure to Deli-er—Replacement Purchase—Damages 


Complainant ic «warded damages amounting to the difference between the 
ences of the replacement purchase and the contract price of the produce 
which respondent failed to deliver to complainant. 


Complainant pro se. Mr. Merrill L. Hassel, of Lancaster, Pennsylvania, for 
respondent. Mr. D. Charles Valsing, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was received by: the Department 
on May 26, 1960, and a formal complaint was filed on August 30, 
1960. Complainant alleges that it purchased 20,000 bags of pota- 
toes by written contract executed July 23, 1959, contemplating 
shipment from New York State to Cincinnati, Ohio; that re- 
spondent shipped 8,991 bags of potatoes in accordance with the 
contract but thereafter refused to ship 11,009 bags of potatoes; 
that due to the failure of respondent to ship the potatoes it was 
forced to purchase potatoes of like grade and quality as a re- 
placement; and that complainant sustained damages in the 
amount of $9,598.25. At the oral hearing, complainant moved 
to amend its complaint to include an additional $1,000 to cover 
travel and incidental expenses to present its case. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on September 26, 1960. On September 26, 1960, a 
copy of the investigation report was served upon complainant. 


Respondent filed an answer to the formal complaint on Octo- 
ber 17, 1960, denying the existence of the contract dated July 
23, 1959, and alleging that the delivery and sale of potatoes took 
place on a load to load basis with a specific contract for each 
and every delivery. In the alternative, it is alleged that if there 
was a contract, it provided for the delivery of potatoes grown 
by M. P. Clark, Inc., which was not a grower of potatoes, and 
further that respondent justifiably terminated the contract be- 
cause of the material breach by complainant in failing to return 
the bags in which the potatoes were shipped. 


A hearing was held at Lancaster, Pennsylvania, on February 
18, 1961. Both parties were represented by counsel. Testimony 
was presented through seven witnesses. Complainant filed pro- 
posed findings of fact and conclusions. Respondent filed a brief. 


FINDINGS OF FACT 
1. Complainant, Sunshine Biscuits, Inc., is a corporation 
whose address is 29-10 Thomson Avenue, Long Island City, New 
York. 
2. Respondent, M. P. Clark, Inc., is a corporation whose ad- 
dress is Strasburg, Pennsylvania. At the time of the transactions 
involved herein, respondent was licensed under the act. 
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8. At the time of the transactions involved herein, one of 
the complainant’s divisions, Gordon Foods, operated a potato 
chip plant in Cincinnati, Ohio. 


4. On or about July 23, 1959, in the course of interstate 
commerce, and by written contract, respondent agreed to sell 
and complainant agreed to buy 20,000 100-pound bags of pota- 
toes grading U.S. No. 1, Size A, at $2.75 per bag, guaranteed 
to chip on arrival, delivered Cincinnati, Ohio. The contract fur- 
ther provided that grading of the potatoes would begin on 
September 15, 1959, and be completed on March 1, 1960, and 
that complainant would return the empty bags to respondent 
in two lots. 


5. Commencing with a delivery on or about September 19, 
1959, and continuing through a delivery on or about November 
18, 1959, respondent shipped by truck 8,991 bags of potatoes 
from loading points in the State of New York to complainant’s 
warehouse at Cincinnati, Ohio. No further deliveries were made. 


6. Complainant paid respondent for 8,991 bags of potatoes 
at the rate of $2.75 per bag. 


7. Complainant returned a total of 8,500 used potato bags 
to respondent, as follows: 3,000 on October 20, 1959, 2,000 on 
November 18, 1959, and 3,500 on January 21, 1960. The value of 
the 491 bags not returned by complainant was 3 cents each or 
a total of $14.73. 


8. After respondent’s refusal to ship any potatoes after 
November 18, 1959, complainant purchased the equivalent of 
11,009 100-pound bags of comparable potatoes in December 1959 
and January and February 1960. The price paid by complainant 
was $9,599.62 more than the same quantity of potatoes would 
have cost under the contract of July 23, 1959. 


9. There is due and owing complainant from respondent 
$9,584.89, the difference between the excess cost of replacements 
and the value of the bags not returned. 


10. The informa! complaint was filed on May 26, 1960, which 
was within 9 months after the cause of action accrued. 
CONCLUSIONS 


The initial question to be resolved in this proceeding is 
whether or not a contract for the purchase and sale of 20,000 


eaoa—K— § ot hl CD 


SUNSHINE BISCUITS, INC. v. M. P. CLARK, INC. 883 
Cite as 20 A.D. 880 


bags of potatoes was entered into by the parties. At the oral 
hearing, William E. Robertson, Potato Procurement Officer 
of Gordon Foods, testified that in March 1959, while in Florida, 
he discussed the purchase of potatoes from respondent with 
Earl Clark, respondent’s vice-president, and they tentatively 
agreed on the terms, including the price of $2.75 per 100-pound 
bag. The witness testified further that on July 23, he prepared 
a written contract for the purchase and sale of potatoes on the 
terms agreed with Clark; that the contract was signed by P. F. 
O’Brien, president of Gordon Foods, and was mailed to respond- 
ent for signature; that Earl Clark telephoned and said the writ- 
ten contract did not mention the return of the empty bags 
whereupon it was verbally agreed that the empty bags would 
be returned twice during the contract period; and that the con- 
tract received back from respondent contained the words “Bags 
Returned” and the signature of Ear] E. Clark, for respondent as 
seller. 


Murl P. Clark, the president of respondent and the father of 
Earl, testified that respondent is in the business of selling pota- 
toes to potato chip plants; that respondent has 15 to 25 contracts 
per season; and that he is the only person connected with re- 
spondent who is authorized to sign contracts and the only one 
who has done so except for a contract with Benny Mandell in 
1958, which was signed by Ear] Clark, with his permission. With 
respect to the claimed contract involved in this proceeding, Murl 
Clark testified that he had no knowledge thereof until Novem- 
ber 2, 1959, when he received a telephone call from Earl Denham, 
Production Manager of Gordon Foods, complaining of the large 
size of the potatoes received; that he told Denham he would 
go through with the contract and ship three loads during each 
of the next two weeks but all the empty bags must be returned 
on the last truck or no more potatoes would be shipped; and 
that since only 2,000 bags were sent back on the last truck, he 
made no shipments after November 18, 1959. 


Ear] Clark did not appear or testify at the oral hearing and 
his deposition was not taken. Although Murl Clark was em- 
phatic that Ear] Clark had no right to sign the contract in ques- 
tion, the only reason given for this was “That was the under- 
standing.” It is not claimed that Earl Clark was prohibited 
from signing contracts for the sale of potatoes by one of re- 
spondent’s by-laws or a resolution of its board of directors. In 
the absence of convincing evidence that Earl Clark had no au- 
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thority to sign contracts on behalf of respondent, we are con- 
vinced that he had such authority by the fact that he was a 
vice-president of the corporation and by the fact that he did 
sign the written contract involved in this proceeding. 


Let us assume for the sake of argument, however, that Murl 
Clark was the only person connected with respondent who had 
authority to sign contracts for respondent. After Murl Clark 
found out that Earl Clark had signed the contract for the sale 
of potatoes to complainant, he told both Earl Clark and Earl 
Denham that he would go through with the contract. This con- 
stituted a ratification of the contract entered into by Earl Clark. 
C. H. Robinson, Inc. v. Elbert D. Ball, 14 A.D. 520. 


Respondent’s contention that the contract provided only for 
the shipment of potatoes grown by M. P. Clark, Inc., is without 
force. The pertinent provision of the contract reads as follows: 
“Purchaser has the right to select the full amount of this con- 
tract from all potatoes grown by M. P. Clark, Inc.” Robertson 
testified that he thought respondent was a grower of potatoes 
and inserted the provision accordingly. The plain meaning of 
this language is that the purchaser may have the right to select 
from potatoes grown by the seller, if in fact it did grow any 
potatoes. Such provision does not affect the requirement em- 
bodied in other provisions of the contract to deliver 20,000 bags 
of potatoes even though not grown by respondent. 


With respect to respondent’s allegation that the failure of 
complainant to return the bags constituted a material breach of 
the contract, the testimony indicates that 8,991 bags of potatoes 
were shipped and 8,500 empty bags were returned. Robertson’s 
testimony, as previously stated was that the bags were to be 
returned twice during the contract period. Since complainant 
returned 3,000 bags on October 20, 1959, it was under no obliga- 
tion to return any more bags until the expiration of the con- 
tract on March 1, 1960. The mere fact that Murl Clark, in 
November, demanded return of all of the other bags shipped up 
to November 18, did not change the understanding between the 
parties. It is concluded that the failure of respondent to deliver 
the balance of the potatoes was in violation of section 2 of the 
act. 


The remaining question is the loss sustained by complainant. 
The general measure of damages for a breach of contract of 
sale by non-delivery of the produce sold is the difference between 
the contract price and the market or current price of the produce 
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at the time when it ought to have been delivered. Such market 
value may be established by the purchase price paid for com- 
parable produce. O. D. Huff, Jr. v. Century Produce Company, 
14 A.D. 525. 


At the contract price of $2.75 per 100-pound bag, the 11,009 
bags would have cost complainant $30,274.75. The evidence 
shows that between December 4, 1959, and February 15, 1960, 
complainant purchased as replacements 11,148 100-pound bags 
of comparable potatoes at prices ranging from $3.50 to $4.10 per 
bag and 15 50-pound bags at $1.50 per bag, delivered Cincinnati, 
Ohio. There is no question that the price of potatoes began to: 
advance in November 1959. In computing its damages complain- 
ant used the prices paid for 11,009 of these bags, excluding a 
portion of the last purchase of 335 100-pound bags on February 
15, 1960, at $3.75 per bag and also the purchase of 15 50-pound 
bags on December 16, 1959. In the absence of any explanation 
for not including the purchases at an equivalent of $3 per 100- 
pound bag, we have used such purchases in computing the cost 
of replacements and conclude that the market value of the pota- 
toes not delivered is $39,874.37. Deducting from this figure the 
contract value, leaves $9,599.62, as the loss sustained by the 
complainant, 


Since the evidence establishes that complainant failed to re- 
turn 491 empty bags, respondent is entitled to credit for the 
value of such bags. At the hearing, one of respondent’s witnesses 
testified that used bags cost from 7 to 8 cents each This evidence 
alone is not sufficient to establish the value of the bags, es 
pecially where one of complainant’s witnesses testified that the 
cost is only 2 to 3 cents. Since complainant concedes that the 
bags were worth 3 cents each, or $14.73 for the 491 bags, re- 
spondent should be allowed credit for at least that amount. 


Substracting the $14.73 due respondent from complainant’s 
loss of $9,599.62, leaves a balance due complainant of $9,584.89. 
Reparation should be awarded complainant in that amount, with 
interest. 

Complainant’s request for an additional $1,000 for expenses 
incurred in bringing witnesses and counsel to the hearing should 
be denied. The act does not provide for the awarding of damages 
for such items. Gammage Vv. P. L. Holland & Sons, 2 A.D. 20; 
F. C. Bloxom & Co. V. Gifford & Company, Inc., 13 A.D. 993. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $9,584.89, with interest there- 
on at the rate of 5 percent per annum from February 1, 1960, 
until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 7328) 


VALLEY PACKING COMPANY v. THE ISAACSON Co., INC. PACA 
Docket No. 8018. Decided August 15, 1961. 


Acceptance—Liability 


It is concluded that respondent failed to prove a breach of the suitable 
shipping condition warranty or a special agreement by complainant 
to guarantee sound arrival of the shipment. Respondent is liable for 
the balance of the contract price. 


Mr. T. C. Curry, of DeBary, Florida, for complainant. Golbus & Golbus, of 
Chicago, Illinois, for respondent. Mr. Gilbert A. Horn Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed with the Department on April 
11, 1960, it is alleged that complainant sold a carload of 627 
cartons of lettuce to respondent at $1.40 per carton f.o.b., plus 
precooling, for a total contract price of $971.85. It is alleged, 
further, that the carload was shipped to and accepted by re- 
spondent at Chicago, Illinois, and was diverted by respondent 
to Evansville, Indiana, but that respondent has paid only $251.15 
on the contract price, leaving a balance of $720.70 due, for 
which amount claim is made. 


A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served upon respondent 
on May 4, 1960. A copy of the report of investigation was 
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served upon complainant on May 7, 1960. Respondent filed an 
answer and counterclaim on May 18, 1960. 


Respondent denies the allegations of the complaint and alleges 
that complainant delivered a carload of lettuce which was not in 
accordance with the warranties and representations of sale in 
that it was abnormally deteriorated upon arrival at contract 
destination and, therefore, not in suitable shipping condition. 
Respondent alleges that the shipment was diverted and resold 
to minimize damages, and that the net proceeds of the resale 
amounted to $281.15, which was remitted to and accepted by 
complainant. 


For counterclaim, respondent alleges that by reason of com- 
plainant’s failure to deliver a carload of lettuce to respondent 
which was without abnormal deterioration and in suitable 
shipping condition, respondent was damaged in the sum of 
$1,000, being the difference between the value of lettuce which 
complied with the contract specifications and warranties at des- 
tination, and the value of the lettuce which was actually de- 
livered by complainant. 


An oral hearing was held at Chicago, Illinois, on January 26, 
1961. Two depositions of Howard H. Leach and the deposition 
of J. R. Kirkland were received in evidence for complainant. Re- 
pondent was represented by counsel at the hearing. The deposi- 
tions of J. R. Kirkland and Leonard O’Day and the oral testi- 
mony of Leonard Nuzback, Christian E. Lipke, and Sam Catan- 
zaro were received for respondent. Briefs were filed by both 
parties, 


FINDINGS OF FACT 


1. Complainant, Valley Packing Company, is a corporation, 
whose address is Post Office Box 118, Salinas, California. At the 
time of the transaction involved in this proceeding, complainant 
was licensed under the act. 


2. Respondent, The Isaacson Co., Inc., is a corporation whose 
address is 1144 West 14th Place, Chicago, Illinois. At the time 
of the transaction involved in this proceeding, respondent was 
licensed under the act. 


8. On or about July 21, 1959, in the course of interstate com- 
merce, complainant sold to respondent a carload consisting of 
627 cartons of Bang-up Brand, two-dozen size lettuce, at $1.40 
per carton f.o.b. Salinas, California, plus 15 cents per carton for 
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precooling, or a total contract price of $971.85. Complainant 
described the lettuce to respondent’s buying broker as good 
usable lettuce which contained some Tipburn. At the time of the 
sale, the carload was rolling, having been shipped from Salinas, 
California, on or about July 17, 1959. 


4. On or about July 21, 1959, acting on instructions given by 
respondent’s broker, complainant ordered the carrier to divert 
the shipment to respondent at Chicago, Illinois. 


5. The shipment arrived at Chicago, Illinois, at 5:30 a.m., 
July 23, 1959. At 8:15 a.m. of the same day, on respondent’s 
order, the shipment was inspected by a private inspection 
agency which reported the condition of the commodity to be as 
follows: 


“Bang Up Brand: 2 dozen size head lettuce packed 
in standard cartons. Slight bulged packs. Good weight. 
Ordinary to fair opening appearance. Butts are red. 
Ribs in face of packs show a light rust. Medium to 
good size heads, medium to good green color, clean, 
hard, dry. Range from 16 to 60 average 39% internal 
Tipburn. 0 to 8 average 3% decay mostly in early 
stages. Fair quality.” 


6. Prior to July 23, 1959, respondent sold the shipment of 
lettuce to Leonard O’Day Company of 327 Monte Vista Drive, 
Scottsdale, Arizona, for $1.50 per carton f.o.b. shipping point, 
plus 15 cents for cooling, or a total invoice price of $1,034.55. 
On July 23, 1959, at 2:30 p.m., Leonard O’Day Company sold the 
shipment to C. L. Frank Company, Evansville, Indiana, for $3.10 
per carton, delivered Evansville. The shipment was diverted to 
that company and arrived at Evansville on or about July 25. 


7. On or about July 30, 1959, C. L. Frank Company notified 
Leonard O’Day Company that the shipment of lettuce was not 
acceptable, due to its deteriorated condition. The latter company 
referred the complaint to respondent. On July 31, complainant 
was advised that the lettuce showed 100 percent internal Tip- 
burn at Evansville. Respondent authorized C. L. Frank Com- 
pany to sell the shipment on consignment for respondent’s ac- 
count. 


8. The lettuce was sold by C. L. Frank Company for gross 


proceeds of $1,211.19. After deducting $181.67 for handling and 
freight charges of $748.37, the net proceeds were $281.15. On or 
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about August 22, 1959, respondent issued a check to complainant 
for $251.15, being the net proceeds of the resale by C. L. Frank 
Company, less $30 to respondent for handling charges. By agree- 
ment, this sum was applied as an undisputed payment on ac- 
count. 


9. Respondent has made no further payments to complainant 
on account of this transaction. 


10. The formal complaint was filed on April 11, 1960, which 
was within 9 months after the accrual of the cause of action. 


CONCLUSIONS 


Respondent’s defense and counterclaim are based on an al- 
leged breach of the implied warranty of suitable shipping con- 
dition, and on an alleged agreement by complainant to “stand 
behind” this shipment of lettuce to its final destination. 


The evidence shows that the lettuce involved herein was 
shipped from Salinas, California, on July 17, 1959. On July 21, 
1959, in the course of the conversation leading up to the pur- 
chase, Howard H. Leach, sales manager of complainant, told 
respondent’s buying agent, J. R. Kirkland, that the lettuce in 
the car contained some Tipburn, but that it was good usuable 
lettuce. Leach also told Kirkland that the car had been rolling 
for four days without being sold because of the Tipburn. The 
Federal-State Market News Service report issued at Salinas for 
July 21, 1959, quotes f.o.b. market prices for two-dozen size 
lettuce at $1.50 to $2 per carton, mostly $1.75 to $2. On the same 
day at Chicago, Illinois, carlot track sales and rollers of such 
lettuce ranged from $1.65 to $2 per carton, f.o.b. Salinas. Com- 
plainant finally agreed to sell it to respondent for $1.40 per 
carton. The car arrived at Chicago, Illinois, on July 23 and 
respondent ordered a private inspection agency to examine the 
lettuce. The inspection agency reported to respondent that the 
lettuce contained from 16 to 60 percent internal Tipburn, aver- 
aging 39 percent. Respondent did not complain to complainant 
about the quality or condition of the lettuce. Leonard O’Day who 
had purchased the lettuce while in transit from respondent for 
$1.50 per carton, or a 10 cent profit, testified that he was told 
of the condition of the lettuce in the car at Chicago and that 
he decided to “take a chance” and divert it to a customer at 
Evansville, Indiana. O’Day sold the lettuce to C. L. Frank Com- 
pany for $3.10 per carton, delivered Evansville, The lettuce cost 
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O’Day $1.50 per carton plus 15 cents for precooling. The total 
freight bill from Salinas to Evansville amounted to $748.37, 
or approximately $1.19 per carton. Thus, the total cost to O’Day 
was $2.84 per carton, and he stood to make a profit of about 
26 cents per carton, had the sale gone through. 


At the oral hearing Sam Catanzaro, respondent’s buyer and 
seller of produce, testified that the lettuce was represented to 
be “good quality, with some Tipburn” which meant that the 
lettuce was equivalent to U.S. No. 1 grade with not more than 
10 percent Tipburn. Another witness testified that under this 
representation the amount of Tipburn could have been as high as 
15 percent. Both witnesses were in agreement that an average 
of 39 percent Tipburn constituted abnormal deterioration and, 
therefore, the lettuce was not in suitable shipping condition at 
the time of purchase. It is noted, however, that the private in- 
spector who reported an average of 39 percent Tipburn in the 
load at Chicago testified that he scored all Tipburn regardless 
of the size of the area affected. On the other hand, the United 
States Standards for lettuce, effective October 9, 1957, provides 
that the U.S. No. 1 grade shall consist of heads of lettuce which, 
among other things, are free from damage caused by Tipburn 
but that, in order to allow for variations incident to proper 
grading and handling, not more than 10 percent, by count, of the 
heads in any lot may fail to meet the requirements of this grade. 
The word “damage” is defined to mean any defect which mater- 
ially affects the appearance, or the edible or shipping quality 
of the lettuce and includes Tipburn when more than one spot is 
present, or when the area of any spot exceeds that of a rectangle 
one-fourth inch in length and one-eight inch in width. It is 
probable that, under these standards, the amount of Tipburn 
would be substantially less than 39 percent. It is also probable 
that respondent’s witnesses, including Catanzaro, had the federal 
standards in mind, when testifying that 39 percent Tipburn was 
abnormal. In any event, it is impossible to determine from the 
private inspection whether the damage was material or not. 


It is concluded that respondent has failed to establish by 
a preponderance of the evidence that the lettuce was abnormally 
deteriorated on arrival at Chicago and, hence, was we in suit- 
able shipping condition at the time of sale. 


As to respondent’s second defense, that complainant had 
agreed to “stand behind” the shipment of lettuce at final destina- 
tien, we do not find sufficient evidence to sustain it. Leach 
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categorically denied making any agreement that the sale was to 
be “Inspection Acceptance Arrival,” or that complainant would 
“stand behind” the shipment to any greater extent than is 
normally implied in any f.o.b. safe. Kirkland testified that since 
this was a sale of a rolling car by description only, he informed 
Leach that complainant “would have to bear full responsibility 
for the condition and quality upon arrival at final destination.” 
Kirkland does not state that Leach agreed to any such terms, 
and these terms do not appear on the invoice which complainant 
issued to respondent covering the sale, nor in any other cor- 
respondence between the parties. It is concluded that respondent 
has failed to prove any special agreement by complainant to 
guarantee sound arrival of this shipment, or to “stand behind” 
the shipment at final destination. 

Accordingly, respondent is liable for the full purchase price, 
and its failure to pay the balance due thereon is in violation of 
section 2 of the act. Reparation should be awarded to complain- 
ant in the amount of $720.70 and the counterclaim should be 
dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $720.70, with in- 
terest thereon at the rate of 5 percent per annum from August 
1, 1959, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties and the 
facts of this case shall be published. 


(No. 7329) 


BROWN & HILL v. U. S. FRUIT COMPANY. PACA Docket No. 
8154. Decided August 24, 1961. 


Acceptance—Breach of Contract—Damages—Setoff 


Respondent accepted the shipment and became liable for the purchase price 
less damages for any breach of the contract on the part of complainant. 
Since respondent’s damages equalled the contract price, the complaint 
is dismissed. 
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Mr. Joe D. Denton, of Waco, Texas, for complainant. Mr. Alan L. Stiegler, 
of Minneapolis, Minnesota, for respondent. Mr. Harry Wales, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed on August 26, 1960. Com- 
plainant seeks an award of $2,248.80, which is alleged to be the 
purchase price of a carload of tomatoes sold to and accepted by 
respondent in September, 1959. 


A copy of the complaint, together with a copy of the report 
of investigation prepared by the Department, was served upon 
respondent on September 26, 1960. A copy of the report of 
investigation was served upon complainant on September 27, 
1960. Respondent filed his answer on October 7, 1960, denying 
any liability and requesting an oral hearing. 


The oral hearing was held in Minneapolis, Minnesota, on 
March 30, 1961. Both parties were represented by counsel. Cleo 
M. Brown, part owner and sales manager of complainant, testi- 
fied in person and the deposition of Stanley E. Clayton was 
received in evidence on behalf of complainant. Respondent testi- 
fied in his own behalf, and Max Berc, respondent’s employee, 
also testified on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Cleo M. Brown 
and Leonard Lee Hill, doing business as Brown & Hill, whose 
address is 2115 Washington Avenue, Waco, Texas. 


2. Respondent is an individual, Harry Truppman, doing busi- 
ness as U. S. Fruit Company, whose address is 827 South 
Fourth Street, Minneapolis, Minnesota. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


8. On or about September 17, 1959, in the course of inter- 
state commerce, complainant contracted to sell to respondent 
one carload of fresh green mature tomatoes consisting of 608 
boxes for a price of $2,248.80, f.o.b. King City, California. 


4. Pursuant to the foresaid contract, complainant on or about 
September 17, 1959, shipped 608 boxes of tomatoes in car PFE 
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6717 from King City, California, consigned to respondent at 
Minneapolis. 


5. Car PFE 6717 arrived at its destination, Minneapolis, 
Minnesota, on or about September 25, 1959, and the tomatoes 
were accepted by respondent and placed in his ripening room. 


6. On September 25, 1959, the day car PFE 6717 arrived at 
Minneapolis, D. L. Piazza, the broker who had negotiated the 
contract for respondent, sent a telegram to complainant at King 
City, California, as follows: 


“CAR THAT ARRIVED BEFORE PFE 6717 DE- 
VELOPED - CONSIDERABLE FIELD DISEASE 
HOWEVER U. S. FRUIT PAYING IN FULL BUT 
THEY ORDERING FEDERAL INSPECTION AS 
JUST ARRIVED PFE 6717 DETERMINE IF ANY 
IN THIS CAR WILL K/ LET YOU KNOW LATER 
THEY BEEN MORE THAN SATISFIED YOUR TO- 
MATOES HOWEVER WANT SAFEGUARD THEM- 
SELVES ALSO.” 


7. On September 25, 1959, a Federal inspection of the toma- 
toes showed them to be 75% mature green and 25% turning, 
with no decay. 


8. On September 30, 1959, another Federal inspection of the 
tomatoes showed them to be 40% mature green, 20% turning, 
20% ripe, with decay ranging from 6 to 50%, average approxi- 
mately 20%, generally Pleospora Rot mostly in early, some in 
advanced stages. 


9. On September 30, 1959, complainant was notified of the 
results of the inspection of that date. 


10. On October 2, 1959, a Federal inspection of 450 crates 
of the tomatoes showed this portion of the shipment to be aver- 
age approximately 25% mature green, 15% turning, 20% ripe, 
with decay ranging from 12 to 80%, average approximately 
40%, generally Pleospora Rot mostly in advanced, some in early 
stages. 

11. These tomatoes, with others, were inspected on Septem- 
ber 17, 1959, at King City, California, by a State of California 
inspector who did not report any field disease or Phoma Rot 
decay in connection with his inspection. 
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12. No payment has been made to complainant by respondent 
on account of this transaction. 


18. The informal complaint was filed on April 25, 1960, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


The record shows that respondent had purchased several cars 
of tomatoes from complainant in the weeks prior to the time 
car PFE 6717 was ordered. The tomatoes had been excellent 
until the car immediately prior to car PFE 6717 arrived. This 
was car PFE 8506, and the tomatoes from this car developed 
rot as they ripened in the respondent’s ripening room. Respond- 
ent testified that from 75 to 90% of the tomatoes from car 
PFE 8506 had to be dumped; that some sent out to customers 
were not paid for because they developed rot. It was evidently 
because of his experience with car PFE 8506 that the respondent 
ordered an inspection of the tomatoes in car PFE 6717 as soon 
as it arrived. This first inspection showed no decay. However, 
five days later, on September 30, 1959, the inspection showed 
decay of 6 to 50%, average approximately 20%. Two days there- 
after, a third inspection showed an average of 40% decay, which 
was identified by the inspector as Pleospora Rot. 


The development of the decay conforms to the information 
with regard to Plespora Rot given in U.S.D.A. Handbook No. 
28, “Market Diseases of Tomatoes, Peppers, and Eggplants,” 
pertinent excerpts from which were read into the record by 
the attorney for respondent. It is clear that the tomatoes, despite 
the failure of the inspection at King City, California, to reveal 
it, were infected with Pleospora Rot when shipped by complain- 
ant on September 17, 1959. We conclude that the tomatoes were 
inherently defective at the time of sale and that complainant 
breached an implied warranty that they were of merchantable 
quality. J. D. Bearden Products Co. v. Pat’s Produce Co., 12 
A.D. 682. 


Having accepted the shipment, respondent became liable to 
complainant for the contract purchase price, subject to his right 
to claim damages for any breach of warranty on the part of 
complainant. As indicated above, there was a breach by com- 
plainant of the implied warranty that the tomotoes were of 
merchantable quality. There remains the question of damages re- 
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sulting from such breach. There was testimony to the effect that 
all of the tomatoes were dumped. In view of the inspections of 
September 30, 1959, and October 2, 1959, each of which showed 
that 20% of the tomatoes inspected were ripe, we doubt that it 
was necessary to dump the entire shipment. We are satisfied 
from the evidence before us, however, that the value of the sal- 
vageable tomatoes was not in excess of the freight charges paid 
by respondent. We conclude, therefore, that respondent’s dam- 
ages resulting from complainant’s breach of contract equaled the 
contract price, from which it follows that the complaint should 
be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 7330) 


WOMACK Bros, PRODUCE v. P. L. ECHOLS. PACA Docket No. 
8292. Decided August 24, 1961. 


F.o.b. Sale—Liability 


Respondent is liable for the balance of the purchase price in the absence of 
evidence that complainant breached the contract. 


Complainant pro se. Mr. John H. Carter, of Anna, Illinois, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on December 30, 1960, com- 
plainant is seeking reparation in the amount of $179.28, alleged 
to be the balance due on the purchase price of a shipment of 
cucumbers sold and delivered to respondent in July 1960. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on January 27, 1961. A copy of the report of investigation 
was served upon complainant on January 26, 1961. Respondent 
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filed an answer on February 20, 1961, in which he denies all the 
material allegations of the complaint. 

Since the amount involved herein is under $500, the issues 
were submitted in accordance with the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice. 
Pursuant to such procedure, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of H. L. Womack 
and R. C. Womack, doing business as Womack Bros. Produce, 
whose address is Anna Municipal Market, P. O. Box 219, Anna, 
Illinois. 


2. Respondent is an individual, P. L. Echols, whose address 
is P. O. Box 348, Anna, Illinois. At the time of the transaction 
here involved, respondent was licensed under the act. 


3. On or about July 14, 1960, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 300 
cartons of cucumbers at $1 per carton, f.o.b. Anna, Illinois, plus 
freight charges of 12¢ per carton, for a total purchase price of 
$336. 


4. Complainant shipped from Anna, Illinois, to respondent’s 
customer, The Kroger Grocery Co., at Hazelwood, Missouri, the 
300 cartons of cucumbers referred to in Finding of Fact 3. 


5. Upon arrival of the cucumbers at destination on July 17, 
1960, The Kroger Grocery Co. rejected the shipment, and com- 
plainant’s driver was instructed to deliver the cucumbers to the 
George Marsh Co. at St. Louis, Missouri. The cucumbers were 
refused by the George Marsh Co. and complainant consigned the 
shipment to the Independent Fruit & Produce Co. at St. Louis, 
Missouri, for resale. 


6. On or about July 30, 1960, the Independent Fruit & 
Produce Co. rendered an account sales to complainant showing 
gross receipts of $190.80 from the resale of the cucumbers, and 
expenses of sale amounting to $34.08. Complainant received net 
proceeds in the amount of $156.72. There remains due and 
owing to complainant from respondent the sum of $179.28. 


7. The formal complaint was filed on December 30, 1960, 
which was within 9 months after accrual of the cause of action. 
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CONCLUSIONS 


Although respondent’s answer is a general denial of the alle- 
gations of the complaint, including the purchase and sale of the 
cucumbers, his answering statement constitutes an admission of 
the purchase from complainant of 300 cartons, 2-doz. size cucum- 
bers. Respondent contends that this was a delivered sale, but 
the evidence shows that the cucumbers were shipped on complain- 
ant’s truck to Hazelwood, Missouri, at a price of 12 cents per 
carton, or $36 for freight charges which were added to the 
purchase price of the cucumbers. It is apparent from the file 
that this was an f.o.b. transaction. 


In his answering statement, respondent denies any indebted- 
ness to the complainant on account of the cucumbers and denies 
“receiving any of this shipment of cukes.” The fact that respond- 
ent’s customer at Hazelwood, Missouri, rejected the cucumbers 
upon arrival does not relieve respondent of liability for the 
purchase price in the absence of evidence that complainant 
breached the contract. There is no allegation by respondent and 
no proof that complainant in any way breached the contract. It 
must be concluded, therefore, that respondent’s failure to pay 
complainant the agreed purchase price of the cucumbers was in 
violation of section 2 of the act. Since complainant disposed of 
the cucumbers after they were rejected at destination by con- 
signing them to the Independent Fruit & Produce Co. at St. 
Louise for resale, and received net proceeds from the resale of 
$156.72, respondent is indebted to complainant for the difference 
between that amount and the total purchase price of $336, or 
$179.28. Complainant should be awarded reparation in the latter 
amount with interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $179.28, with interest 
thereon at the rate of 5 percent per annum from August 1, 
1960, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 
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(No. 7331) 


J. G. MAPLEs Co. v. C. A. CROSS Co., INC., AND CROSS ABBOTT 
Co. PACA Docket No. 7951. Decided August 29, 1961. 


Petition for Reconsideration—Dismissal 


The order of May 24, 1961, is supported by the evidence and by the law ap- 
plicable thereto. Complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commo- 
dities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued May 24, 1961, dismissing the complaint. At com- 
plainant’s request, the time for filing a petition for reconsidera- 
tion was extended to July 15, 1961, and the order was stayed 
pending the issuance of a further order herein. The petition for 
reconsideration was received on July 17, 1961. Although this 
was two days after the time allowed for this purpose, the peti- 
tion is entertained as though seasonably filed. 


In the petition complainant concedes the correctness of all the 
findings of fact in the order of May 24, 1961, except that por- 
tion of Findings of Fact No. 7, wherein it was found that Ray- 
mond Lortie, produce supervisor of C. A. Cross Co. Inc., advised 
complainant on August 24, 1959,, that he would apply for federal 
inspection of the peaches that morning. Complainant contends 
that such finding is inconsistent with a statement in Lortie’s 
affidavit dated February 3, 1960, which is a part of the report of 
investigation, and further that Lortie’s testimony was evasive. 


Complainant had the burden of proving by a preponderance 
of the evidence his allegation in the formal complaint that 
respondents rejected the truckload of peaches without reasonable 
cause. Complaint did not testify at the hearing or submit his 
deposition. Consequently, the only evidence concerning the dis- 
puted telephone conversation is the testimony of Lortie and the 
information in the report of investigation. Contrary to complain- 
ant’s view, we are of the opinion that Lortie’s testimony estab- 
lishes that he said he would apply for federal inspection. We 
find no necessary inconsistency between his testimony and his 
affidavit of February 3, 1960. 


Complainant further objects to one of the questions addressed 
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to Lortie at the oral hearing by the Presiding Officer, stating 
“We feel for the sake of preserving the Presiding Officer’s cloak 
of impartiality, this question and answer should be stricken from 
the record before Judicial Officer.” There is no merit to this ob- 
jection. While a presiding officer should scrupulously avoid any 
evidence of partisanship, it is his duty to ask such questions as 
may be necessary to see that a full and clear record is made. 
In Bethlehem Steel Co., et al. v. National Labor Relations Board, 
120 F. 2d 641 (D.C. Cir. 1941), the Court made the following 
comment: 


“It is the function of an examiner, just as it is the 
recognized function of a trial judge, to see that facts are 
clearly and fully developed. He is not required to sit 
idly by and permit a confused or meaningless record 
to be made.” 


Upon reconsideration, it is concluded that the order of May 
24, 1961, is supported by the evidence and by the law applicable 
thereto. Accordingly, complainant’s petition for reconsideration 
should be and hereby is dismissed without prior service upon 
respondents, and the order of May 24, 1961, is reinstated. 


Copies of this order shall be served upon the parties. 


(No. 7332) 


STOCKBRIDGE VEGETABLE PRODUCERS, INC. v. CENTURY FOooD 
MARKETS COMPANY. PACA Docket No. 8307. Decided August 
30, 1961. 


Breach of Contract—Replacement—Dismissal 


We are of the opinion that respondent acted reasonably in making the re- 
placement purchase and is entitled to the difference between the re- 
placement cost and the contract price of the shipment which complain- 
ant failed to deliver. 


Complainant pro se. Friedman & Rummell, of Youngstown, Ohio, for re- 
spondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A complaint was filed in which complainant seeks 
reparation against respondent in connection with a transaction 
involving a truckload of lettuce in interstate commerce. A copy 
of the formal complaint and a copy of the report of investigation 
prepared by the Department were served upon respondent and 
a copy of the report of investigation was served upon com- 
plainant. 

Respondent filed an answer to the formal complaint, in sub- 
stance denying liability to complainant in connection with the 
shipment of lettuce involved herein, and asking that the com- 
plaint in this proceeding be dismissed. 


Since the amount in dispute in this proceeding is less than 
$500, the issues are determined in accordance with the shortened 
method of procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to such procedure, complain- 
ant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Stockbridge Vegetable Producers, Inc., is a 
corporation whose address is Stockbridge, Michigan. 


2. Respondent, Century Food Markets Company, is a cor- 
poration whose address is 280 North Meridian Road, Youngs- 
town, Ohio. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On or about July 25, 1960, in the course of interstate com- 
merce, complainant sold to respondent two truckloads of Michigan 
lettuce, 2-dozen size, at a price of $2 per carton, delivered 
Youngstown, Ohio, with the first load to be delivered on July 26, 
1960, and the second load to be delivered on July 28, 1960. 


4. Pursuant to the above contract, complainant on July 25, 
shipped to respondent one truckload, or 550 cartons, of lettuce 
meeting contract specifications. The shipment arrived at respond- 
ent’s place of business on July 26 and was there received and 
accepted by respondent. 


5. At noonday on July 28, the date specified in the contract 
for the delivery of the second load of lettuce, complainant ad- 
vised respondent that it (complainant) had oversold and could 
not make delivery on this second load. Respondent, on that same 
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day, informed complainant that it had to have this second load 
due to prior commitments and, therefore, intended making a 
replacement purchase in the open market for same and hold 
complainant liable for any difference in price between the lettuce 
purchased by respondent as replacement and the lettuce to be 
supplied by complainant under the contract. 


6. On July 28, 1960, respondent purchased 130 cartons of 
California lettuce from Feldman Brothers, Youngstown, Ohio, 
at a price of $3.50 per carton, and on July 29, 1960, respondent 
purchased 250 cartons of California lettuce from Cleveland 
Celery Market, Cleveland, Ohio, at $3.50 per carton, plus 15 
cents per carton cartage, or 380 cartons of California lettuce at 
a total of $1,367.50, delivered Youngstown, Ohio. 


7. Respondent has received and accepted 550 cartons of let- 
tuce with a total contract value—at $2 per carton—of $1,100. 


8. The delivered cost of the load of lettuce purchased by 
respondent as a replacement for the load which complainant failed 
to deliver exceeded the contract delivered cost of such second 
load by $607.50 for the 380 cartons purchased as replacement. 


9. Respondent has paid to complainant $492.50 on account 
of this transaction, thereby leaving nothing due and owing to 
complainant. 


10. The formal complaint was filed on December 1, 1960, 
which was within 9 months after the alleged cause of action 
herein arose. 


CONCLUSIONS 


The positions of the parties in this proceeding are quite clear. 
Respondent admits receiving and accepting on July 26, the first 
of two shipments of lettuce purchased from complainant on July 
25. Having received and accepted this shipment of lettuce, re- 
spondent thereby became liable for the contract price of $1,100, 
which it does not deny. Respondent alleges, however, that it has 
the right to deduct from the $1,100 the additional costs incurred 
by it in making a replacement purchase to take the place of the 
second load of lettuce, which complainant failed to deliver on 
July 28 in breach of contract. 

Complainant does not deny that it breached the contract be- 
tween the parties in failing to deliver the second load of lettuce 
to respondent on July 28, as provided in the contract. Complain- 
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ant does contend that respondent was required to buy Mid- 
western or Michigan lettuce as a replacement, and not California 
lettuce, as respondent did. Respondent states, however, that this 
was the only lettuce immediately available. Complainant seeks 
to rebut this statement by respondent by citing several instances 
in which Midwestern lettuce was available from certain sources. 


We are not impressed with complainant’s arguments nor with 
its proof. As we see it, respondent was entitled to a load of 
Michigan lettuce, delivered Youngstown, Ohio, on July 28, at a 
price of $2 per carton. Complainant not only failed to perform 
under the contract, but failed to notify respondent of its in- 
ability to perform until noon of the day when performance was 
required. Respondent then went out and made replacement 
purchases, after advising complainant that it (complainant) 
would be held liable for any additional cost over the contract 
price. Respondent has stated that no suitable lettuce was im- 
mediately available at the time of the replacement purchase, and 
we think that complainant had not disproved this statement. 
We are, therefore, of the opinion that respondent acted reason- 
ably in making the replacement purchase of California lettuce 
and is entitled to a credit on the difference between the price of 
lettuce under the contract with complainant and the price it paid 
on the open market as a replacement purchase. 


To recapitulate: 











First load accepted by respondent, contract price $1,100.00 
Less differential of $1.50 on 180 cartons purchased 
as replacement by respondent 195.00 
Less differential of $1.65 on 250 cartons purchased 
as replacement by respondent 412.50 
607.50 
Less amount paid to complainant 492.50 1,100.00 
Total 00.00 


The complaint, therefore, should be and hereby is dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 7333) 


LEE BROS. VINE RIPE TOMATOES v. SMILEN BROTHERS, INC. 
PACA Docket No. 8115. Decided August 31, 1961. 


Rejection Without Reasonable Cause— 
Damages 


It is concluded that the tomatoes met grade requirements at destination, 
that there was no breach of warranty on the part of complainant, and 
that respondent’s rejection of the shipment was without reasonable 
cause. Respondent is ordered to pay to complainant the amount of 
damages claimed. 

Mr. Ira Van Bullock, of Lake Worth, Florida, for complainant. Tenger, 
Greenblatt, Fallon & Kaplan, of New York, New York, for respondent. 
Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed on June 27, 1960, complain- 
ant seeks reparation against respondent in connection with the 
sale and delivery to respondent of a truckload of tomatoes during 
February 1960. Complainant claims damages in the sum of 
$1,627.12, representing the difference between the invoice price 
of $3,000 and the net proceeds, $972.88, realized upon resale of 
the shipment following respondent’s rejection, plus freight 
charges of $400. 


A copy of the Department’s report of investigation was mailed 
to complainant’s attorney on July 15, 1960. A copy of the com- 
plaint and a copy of the report of investigation were served 
upon respondent on July 19, 1960. Respondent’s answer to the 
formal complaint was filed on August 26, 1960. 


Respondent admits the contract terms as alleged by complain- 
ant. As separate defenses, respondent avers that the complainant 
fails to state facts sufficient to sustain a claim for damages 
under the act; that the sale was made subject to respondent’s 
approval upon arrival; that when respondent found the toma- 
toes soft and overripe, it gave prompt notice of rejection to 
complainant; that complainant breached an express warranty 
as to quality; and that complainant, upon resale of the tomatoes, 
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failed to minimize the loss resulting fom the breach of warranty 
by complainant. 


An oral hearing was held at respondent’s request in New York 
City on March 22, 1961. Complainant was not represented at the 
hearing, but the deposition of its sales manager, Kyle Sellars, 
was received in evidence on its behalf. Respondent’s tomato 
buyer, Morris Brownstein, testified orally at the hearing on be- 
half of respondent and the deposition of respondent’s broker, 
Harry Sommer, was received in evidence. Respondent, who was 
represented by counsel at the oral hearing, filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of William H. Lee, 
Roy E. Lee, Phillip H. Lee, and Jack C. Lee, doing business 
as Lee Bros. Vine Ripe Tomatoes, whose address is Route No. 2, 
Box 238, Lake Worth, Florida. 


2. Respondent, Smilen Brothers, Inc., is a corporation whose 
address is 47-02 Metropolitan Avenue, Brooklyn, New York. At 
the time of transaction involved herein, respondent was licensed 
under the act. 


3. On or about February 25, 1960, in the course of interstate 
commerce, complainant sold to respondent one truckload of 85% 
U.S. No. 1 vine ripened tomatoes at an agreed price of $1.55 
peri carton for 1500 8-pound cartons of large and extra large 
size tomatoes, and $1.35 per carton for 500 8-pound cartons of 
medium size tomatoes, or a total price of $3,000, delivered 
Brooklyn, New York. 


4. The contract between the parties was negotiated by com- 
plainant’s sales-manager, Kyle Sellars, and respondent’s broker, 
Harry Sommer. 


5. On or about February 25, 1960, complainant shipped from 
Lake Worth, Florida, to respondent at Brooklyn, New York, 
the quantity, size, kind, quality and grade of tomatoes called 
for by the contract between the parties, in a trailer truck oper- 
ated by Hockaday Truck Brokers, Fort Pierce, Florida. 


6. On or about February 29, 1960, upon arrival at destina- 
tion in Brooklyn, New York, respondent inspected and rejected 
promptly the truckload of tomatoes to complainant, through 
respondent’s broker. 


7. On February 29, 1960, at 12:30 p.m., after respondent’s 
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rejection and upon application made by complainant, a restricted 
Federal inspection of the truckload of tomatoes was made at 
respondent’s warehouse located at 16-39 Centre Street, Brook- 
lyn, New York. The quality, condition and grade of the tomatoes 
were as follows: 


“QUALITY: All lots: Clean, fairly well to well formed 
and generally smooth. In Large and Medium lots: Grade 
defects within tolerance. In X-Large Lot: Grade de- 
fects range from 13 to 25%, average approximately 
17% chiefly scars. 


“CONDITION: Im large lot: Average approximately 
50% turning, 50% ripe. Average 2% damage by 
slightly sunken, discolored areas occurring chiefly over 
shoulders. In X-Large lot: Average 60% turning and 
40% ripe. Average 1% damage by bruising scattered 
throughout pack. In all lots: No decay. 


“GRADE: Large and Medium lots: U.S. No. 1. In 
X-Large lot: Approximately 85% U.S. No. 1 quality.” 


8. On February 29, 1960, complainant sent the following wire 
to respondent: 


“HAVING ROBERT T. COCHRAN & SON SELL 
LOAD OF TOMATOES TO THE ACCOUNT OF 
WHOM IT MAY CONCERN. FILING COMPLAINT 
WITH PACA.” 


9. On March 1, 1960, complainant made prompt and proper 
disposition of the truckload of tomatoes through the commission 
house of Robert T. Cochran & Co., New York, New York, for 
gross proceeds of $1,703.20. 


10. There is now due and owing to complainant from re- 
spondent the sum of $1,627.12, which is the delivered contract 
price of $3,000 less the net proceeds received upon resale, 
$1,372.88, no part of which has been paid. 


11. The formal complaint was filed on June 27, 1960, which 
was within 9 months after the cause of action herein accrued. 
CONCLUSIONS 


At the hearing, respondent moved to dismiss the complaint on 
the ground that the complaint, and, in particular, paragraph 8 
thereof, fails to state that there had been a rejection without 
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reasonable cause, with a loss resulting from such rejection. 
Respondent relies upon that provision of section 2 of the act 
which provides that it shall be unlawful “for any dealer to reject 
or fail to deliver in accordance with the terms of the contract 
without reasonable cause. .. .” There is no merit to respondent’s 
motion, which appears to be directed to the form of the com- 
plaint. It is alleged in paragragh 8 of the complaint: 


“That Complainant tendered to Respondent at Brook- 
lyn, New York, in compliance with said contract of 
sale, the said truckload of tomatoes, but that respond- 
ent failed, neglected and refused to accept said toma- 
toes.” 


Section 6 of the act requires that a reparation complaint 
shall “briefly state the facts.” Sections 47.3 and 47.6 of the rules 
of practice present an outline of the essential facts which should 
be included in informal and formal complaints. Neither the act 
nor the rules of practice, however, require that the complaint 
expressly state that the facts alleged therein constitute a rejec- 
tion without reasonable cause. Our right to consider a case 
under a particular provision of the statute depends on the facts 
alleged and not on such provision being formally pleaded in the 
complaint. Accordingly, the absence of an allegation, such as 
“rejection without reasonable cause,” does not render the com- 
plaint defective. We have held on other occasions that section 
47.6 of the rules of practice does not specifically require that 
a complainant set forth with technical accuracy the nature of 
claim. Coastal Produce Company Vv. Joe Perrone & Co., 8 A.D. 
1050, citing Kolberg v. Central Fruit & Grocery Company, 37 
Ohio App. 64, 174 N.E. 144; Max Meyers v. J. E. Nelson & Sons, 
12 A.D. 795. In our view the facts alleged and the claimed loss 
resulting therefrom, as set forth in the complaint, are sufficient 
to meet the requirements of those provisions of both the act and 
the rules of practice relating to the contents of formal com- 
plaints. Accordingly, the presiding officer ruled correctly in 
denying respondent’s motion to dismiss. 


In considering the case on its merits, three issues appear to 
be for consideration: (1) what representations or warranties 
did complainant make with respect to the grade, quality, or con- 
dition of the truckload of tomatoes, and respondent’s right to 
inspect and approve at destination; (2) were the tomatoes in 
compliance with such representations or warranties; and (3) did 
complainant properly minimize damages. 
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The evidence establishes that the oral contract involved herein 
was entered into at Lake Worth, Florida, during the afternoon 
of February 25, 1960, by complainant’s sales manager, Kyle 
Sellars, and respondent’s broker, Harry Sommer. According to 
the deposition testimony of Sellars, the parties agreed to a grade 
of 85% U.S. No. 1 tomatoes. This is denied by the broker who 
testified by deposition that, upon telephone instructions received 
from respondent’s tomato buyer, Moe Brownstein, he agreed to 
buy a “good load” of tomatoes on a delivered basis. Both wit- 
nesses testified that together they looked at the tomatoes in field 
boxes on the morning of February 25, 1960, at which time the 
broker stated that the tomatoes “looked pretty good” to him. 
Sellars testified that during this inspection and in answer to 
the broker’s question, he told the braker he was running a grade 
of 85% U.S. No. 1 in packing the tomatoes and that he would 
stand behind their carrying quality. The assumption is reason- 
able that, in looking at the tomatoes together, some discussion 
would arise as to grade of the tomatoes and that Sellars did, in 
fact, represent the tomatoes to be 85% U.S. No. 1 grade. 


It is significant that respondent made no denial of having 
purchased the tomatoes on a grade basis until the broker testi- 
fied by deposition on December 15, 1960. In a letter to respond- 
ent dated May 12, 1960, and made a part of the report of inves- 
tigation, the Department pointed out: 


“... that the government inspection is considered prima 
facie evidence and there is nothing in it to show the 
tomatoes were abnormally deteriorated, or that it 
failed to meet 85% U.S. No. 1 quality.” 

Respondent replied to this letter on May 18, 1960. Nowhere 
in the reply is any reference made or exception taken to the 
grade percentages expressed. 

In paragraph 3 of its formal answer filed on August 26, 1960, 
respondent specfically admits the allegations of paragraph 4 of 
the complaint which expressly avers that complainant “sold to 
respondent one truckload of eighty-five (85) percent U.S. #1 
tomatoes. . . .” Again, in paragraph 5 of the answer, while 
denying the allegations as to quality and condition, respondent 
admits all other allegations of paragraph 7 of the complaint, 
one of which is that complainant shipped to respondent the 
“grade of tomatoes called for in said contract of sale.” On the 
basis of the record before us, it is concluded that the contract 
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between the parties called for tomatoes of 85% U.S. No. 1 grade 
on arrival at Brooklyn, New York. 

We next consider whether the truckload of tomatoes met the 
warranty with respect to grade upon arrival at Brooklyn on 
February 29, 1960. Following respondent’s rejection, the toma- 
toes were federally inspected at respondent’s warehouse on 
February 29, 1960. The large and medium lots, totalling 1,680 
cartons, were certified as grading U.S. No. 1, with the extra 
large lot, 320 cartons, shown as grading approximately 85% 
U.S. No. 1. Respondent offered no evidence to rebut this cer- 
tification. It is concluded, therefore, that the shipment met 
contract requirements to to grade. 

The parties are also in dispute as to whether respondent had 
the right to inspect and approve the tomatoes at Brooklyn under 
their agreement. Respondent’s tomato buyer, Moe Brownstein, 
testified at the hearing that he instructed the broker to buy 
the tomatoes subject to respondent’s inspection and approval on 
arrival. The broker, Sommer, insists that such an agreement was 
reached with Sellars, complainant’s sales-manager. Sellars, how- 
ever, testified that no provision was made to ship the tomatoes 
subject to respondent’s approval on arrival at destination. In 
summary, we have for consideration the statement of Sommer, 
as opposed to the contrary testimony of Sellars. In our view, this 
evidence is insufficient to sustain respondent’s burden of proving 
that complainant sold the tomatoes subject to respondent’s in- 
spection and acceptance at Brooklyn, and it is so concluded. 

Since it has been established that the tomates involved herein 
met grade requirements at destination in Brooklyn, and since 
respondent has failed to establish the breach of any warranty 
by complainant in connection with this shipment, it is concluded 
that respondent’s rejection of the truckload of tomatoes was 
arbitrary and without reasonable cause, and was in violation of 
section 2 of the act. 

The final issue raises the question of whether complainant 
properly minimized damages following respondent’s rejection. 
After an unjustified rejection by the buyer, the seller, in dis- 
posing of a shipment, is only required to make reasonable efforts 
to mitigate the damages. The evidence shows that on March 1, 
1960, the day after respondent’s rejection, the tomatoes were 
resold on the New York market for prices ranging from $.75 to 
$1.00 per carton. Respondent contends, however, that complain- 
ant failed to resell at the prevailing market price. The Depart- 





WHITTENBURG & ALSTON v. GOODMAN PRODUCE CO. 909 
Cite as 20 A.D. 909 


ment’s New York daily Market News Service Report for March 
1, 1960, quotes large and extra large Florida tomatoes in 8- 
pound flat cartons at $1.50-$1.75, with a few as high at $2.00, 
and medium size at prices of $.75 to $1.10. In the shipment in- 
volved herein it must be remembered that not only were the 
tomatoes a day older but that it is common knowledge in the 
trade that a rejected commodity is unlikely to command the 
top market price. In addition, we note that the USDA Market 
News Service Report for March 1, 1960, describes the tomato 
market as dull and slightly weaker. In the light of all the evi- 
dence, therefore, we find no indication of bad faith or lack of 
diligence on the part of complainant in making the resale of the 
tomatoes and we conclude that such resale was promptly and 
properly made and for the best prices obtainable in mitigation 
of damages. Gross proceeds on the resale made herein was 
$1,703.20. Net proceeds, after allowable expenses were deducted, 
amounted to $1,372.88. Of this sum, ($1,372.88) $400 was paid 
to the carrier by complainant’s agent in order to satisfy com- 
plainant’s freight liability under the delivered terms of the sale. 
The difference between the delivered contract price, $3,000, and 
the net proceeds of $1,372.88, is $1,627.12, and represents com- 
plainant’s damages herein. Accordingly, this amount, $1,627.12, 
should be paid by respondent to complainant as reparation, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,627.12, plus interest there- 
on at the rate of 5 percent per annum from April 1, 1960, until 
paid. 

The facts and circumstances shall be published. 

Copies of this order shall be served upon the parties. 


(No. 7334) 


WHITTENBURG AND ALSTON v. GOODMAN PRODUCE COMPANY, INC. 
PACA Docket No. 8204. Decided August 31, 1961. 


Acceptance—Liability 


Respondent accepted the shipment and, since a breach of the contract on 
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the part of complainant has not been established, respondent is liable 
for the balance of the contract price. 


Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.) An informal complaint was filed on March 21, 1960, and 
the formal complaint was filed on August 8, 1960. Complainant 
alleges that on or about January 21, 1960, it sold and shipped 
to respondent a truckload of Mexican tomatoes for a total price 
of $1,642.50, f.o.b. Laredo, Texas. Complainant further alleges 
that respondent accepted the tomatoes but has since paid com- 
plannant only $40, leaving a balance due of $1,602.50. 

On September 16, 1960, a copy of the report of investigation 
prepared by the Department and a copy of the formal complaint 
were served upon respondent. A copy of the report of investiga- 
tion was served upon complainant on September 17, 1960. 

Respondent filed an answer on November 15, 1960, where it 
alleged that the tomatoes were purchased for the purpose of 
processing or ripening, and that most of the tomatoes delivered 
were unfit for this purpose because of immaturity or cold dam- 
age and were dumped. Respondent further alleges that it paid 
complainant $40 for the tomatoes ae from the lot, but 
denies any further liability. 

Although the amount involved is over $500, neither party 
asked for an oral hearing and the shortened method of pro- 
cedure was followed as provided in section 47.20 of the rules of 
practice. Complainant filed an opening statement and respondent 
filed an answering statement. Complainant filed a statement 
in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Gene Whitten- 
burg and Wallace T. Alston, doing business as Whittenburg and 
Alston, whose address is Post Office Box 724, Laredo, Texas. 


2. Respondent, Goodman Produce Company, Inc., is a cor- 
poration whose address is 1000 South Central Expressway, 
Dallas, Texas. At the time of the transaction involved herein, 
respondent was licensed under the act. 
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3. On January 20, 1960, in the course of foreign commerce, 
complainant sold to respondent 250 60-pound wire bound boxes 
of green Mexican tomatoes, 85 percent U.S. No. 1 quality or 
better, consisting of 200 boxes of size 6 x 7 at $6.50 pen box 
and 50 boxes of size 6 x 6 and larger, with as many 5 x 6 and 
larger as possible, at $6.85 per box, for a total price of $1,642.50, 
f.o.b. Laredo, Texas. The contract further specified that the 
tomatoes would be shipped by complainant’s truck on January 
21, 1960, and that complainant would protect the tomatoes 
against cold in transit. The contract was negotiated by a brok- 
erage firm, Mills-Anderson Brokerage Co., Inc., Dallas, Texas. 


4. Pursuant to the foregoing contract, on January 20 or 21, 
complainant began loading of the 250 boxes of tomatoes at 
Laredo on an open truck. Following completion of the loading, 
a federal inspection of the tomatoes was begun at 3 p.m., Jan- 
uary 21, and was completed at 5 p.m. The inspection certificate 
contains the following statement: 

“Grade defects range from 8% to 22%, average 15%, 
consisting chiefly of light bruises and scars, no decay. 
Average approximately 85% U.S. No. 1 quality.” 


5. On January 21, 1960, complainant shipped the load of 
tomatoes to respondent. The load arrived in Dallas, Texas, on 
the morning of January 22, 1960, and was accepted by respond- 
ent. On the same day, the tomatoes were placed in respondent’s 
ripening room. 


6. On January 26, 1960, respondent complained to the broker 
that the tomatoes were not ripening. This complaint was re- 
ported by the broker to complainant on the same day. 


7. On February 1, 1960, respondent again complained to the 
broker that the tomatoes were not ripening properly. At the 
broker’s suggestion, respondent requested and obtained a federal 
inspection on this date. The inspection certificate states, with 
respect to the condition of the tomatoes, as follows: 


“Average approximately 40% mature green, 20% turn- 
ing, 10% ripe and firm. From 12 to 80% average ap- 
proximately 30% decay. Rhizopus Rot in various stages, 
mostly advanced. Average 6% damage by sunken dis- 
colored areas over shoulders, including 3% serious 
damage.” 


8. The broker was immediately notified by respondent of the 
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results of this inspection. The broker, in turn, advised com- 
plainant and attempted to work out a settlement between them, 
but with no success. 


9. On February 6, 1960, respondent obtained a federal dump- 
ing certificate which shows that 172 boxes of tomatoes were of 
no commercial value due to “Stock generally showing Rhizopus 
Rot in advance stage.” Of the remaining 78 boxes, only 1,200 
pounds of tomatoes or approximately 20 boxes were salvaged 
by respondent. The salvaged tomatoes were sold for $132. After 
deducting freight charges of $92 for the dumped tomatoes, the 
net proceeds were $40, which sum is all that respondent has 
paid complainant. 


10. The informal complaint was filed on March 21, 1960, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The record shows that respondent received and accepted 250 
boxes of green Mexican tomatoes delivered by complainant on 
January 22, 1960, and placed them in its ripening room. The 
tomatoes failed to ripen properly and on February 6, 1960, the 
majority of the tomatoes were declared to be of no commercial 
value due to Rhizopus Rot. Respondent paid complainant $40 
for the tomatoes salvaged but denied liability for the remainder 
of the purchase price on the ground that the tomatoes were 
purchased from complainant for the purpose of ripening and re- 
sale to the stores serviced by respondent whereas the tomatoes 
received were unfit for proper ripening due to immaturity or 
cold damage. 


Jack Goodman, Vice-President of respondent, stated that the 
tomatoes were immature. Respondent also submitted a letter 
from J. C. Combs of J. C. Combs Produce, tomato repackers of 
Dallas, Texas, who stated that he saw the tomatoes in re- 
spondent’s ripening room and that, in his opinion, the tomatoes 
were too immature to ever ripen. As pointed out by complain- 
ant, however, the tomatoes were certified at Laredo to be 8&5 
percent U.S. No. 1 quality, thus indicating that they were ma- 
ture. Section 51.1855 of the United States Standards for fresh 
tomatoes (7 CFR 51.1855) provides that the U.S. No. 1 grade 
shall consist of tomatoes which are mature. It is concluded, 
therefore, that respondent has failed to sustain the burden of 
proving that the tomatoes were immature. 


—_— _ SY ~- — 
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Respondent’s second contention is that the tomatoes were in- 
jured by cold weather prior to arrival at Laredo from Mexico 
or between the time they arrived at Laredo and were delivered 
to respondent at Dallas. In support of this contention respond- 
ent submitted evidence showing that on January 18, 20 and 21, 
the dates when the tomatoes were received by complainant at 
Laredo and placed in its warehouse, the minimum temperatures 
reached were 35, 30 and 32 degrees, respectively. The evidence 
indicates that even lower temperatures prevailed during a por- 
tion of the 12-hour period the tomatoes were in transit to 
Dallas. Complainant submitted evidence showing that the toma- 
toes were shipped from Mexico to Laredo in insulated trucks; 
that its warehouse at Laredo was insulated and heated; and 
that the truck used to deliver the tomatoes to Dallas was also 
insulated. According to respondent, however, the tomatoes de- 
livered to Dallas were in an open truck with a canvas top and 
the federal inspection certificate issued at Laredo bears this out. 
Complainant did not explain the manner in which the tomatoes 
were insulated from the cold. 


While it is possible that the tomatoes were affected or injured 
by chilling, the defects which showed up sometimes after deliv- 
ery are not ones which can be definitely associated with chilling 
injury. In this connection, official notice has been taken of United 
States Department of Agriculture Handbook No. 28 “Market 
Diseases of Tomatoes, Peppers and Eggplants.” Furthermore, it 
is equally possible that the tomatoes were not properly handled 
during the ripening process. As pointed out by complainant the 
manner in which the tomatoes were handled in respondent’s 
ripening room could definitely influence the condition of the 
fruit. Respondent submitted no evidence whatever to show that 
normal ripening procedures were followed in this instance and 
we cannot assume that it did so. 


Having accepted the tomatoes, respondent became liable to 
complainant for the purchase price, less any damages sustained 
by respondent from a breach of contract on the part of com- 
plainant. Respondent had the burden of proving by a preponder- 
ance of the evidence that complainant breached the contract. It 
is concluded that respondent has failed to sustain this burden. 
Accordingly, the failure of respondent to pay to complainant 
$1,602.50, the balance of the purchase price, is in violation of 
section 2 of the act and reparation should be awarded to com- 
plainant in that amount, with interest. 
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Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,602.50, with interest there- 
on at the rate of 5 percent per annum from March 1, 1960, until 
paid. 

The facts and circumstances shall be published, and copies 
hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7335) 


PACA Docket No. 8178. Dismissed August 14, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7336) 


PACA Docket No. 8035. Dismissed August 29, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7337) 


PACA Docket No. 8379. Dismissed August 31, 1961, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 7338) 


A. C. CARPENTER, INC. v. PRE-PEELED, INC. T/A READY QUICK 
Foop Co. PACA Docket No. 8464. Reparation of $924 with 
5 percent interest from January 1, 1961, awarded complainant 
against respondent in order issued August 15, 1961, by 
Thomas J. Flavin, Judicial Officer. 
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REPARATION AWARDED—DEFAULT ORDER 
(No. 7339) 


MICHAEL KoDISH & Co. v. A. H. GILDERSLEEVE & SON, INC. 
PACA Docket No. 8460. Reparation of $183.51 with 5 percent 
interest from March 1, 1961, awarded complainant against 
respondent in order issued August 3, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7340) 


PRODUCE CREDIT ASSOCIATION, INC. v. GREEN PRODUCE, INC. 
PACA Docket No. 8456. Reparation of $352.75 with 5 percent 
interest from February 1, 1961, awarded complainant against 
respondent in order issued August 3, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7341) 


H. Sacks & SONS v. GEORGE D. DEOUDES Co., INC. PACA Docket 
No. 8476. Reparation of $1,893.60 with 5 percent interest from 
May 1, 1961, awarded complainant against respondent in order 
issued August 3, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7342) 


HvuB CITY BROKERAGE COMPANY v. CHALMAR PRODUCE COMPANY, 
Inc. PACA Docket No. 8466. Reparation of $319.10 with 5 
percent interest from September 1, 1960, awarded complainant 
against respondent in order issued August 9, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7343) 


PRODUCE CREDIT ASSOCIATION, INC. v. GREEN PRODUCE, INC. 
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PACA Docket No. 8461. Reparation of $2,446.30 with 5 per- 
cent interest from February 1, 1961, awarded complainant 
against respondent in order issued August 9, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7344) 


SOUTHLAND FARMS, INC. v. T. A. MASON PropucE. PACA Docket 
No. 8417. Reparation of $334 with 5 percent interest from 
July 1, 1960, awarded complainant against respondent in order 
issued August 9, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7345) 


STONOCA FARMS CORPORATION v. GASKILL PRODUCE. PACA 
Docket No. 8467. Reparation of $1,859 with 5 percent interest 
from August 1, 1960, awarded complainant against respondent 
in order issued August 9, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7346) 


JOHNNY GAFFORD v. LAVIAGE BANANA Co. PACA Docket No. 
8462. Reparation of $29,960.97 with 5 percent interest from 
July 1, 1960, awarded complainant against respondent in order 
issued August 14, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7347) 


HELMS PoTATO COMPANY, INC. v. RALPH M. BOEHMER. PACA: 
Docket No. 8463. Reparation of $770.75 with 5 percent interest 
from April 1, 1960, awarded complainant against respondent 
in order issued August 14, 1961, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 7348) 


ROLLAND JONES POTATOES, INC. v. THOS. D, PALELLA & SONS, 
Inc. PACA Docket No. 8458. Reparation of $3,182 with 5 per- 
cent interest from February 1, 1961, awarded complainant 
against respondent in order issued August 14, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7349) 


THE GARIN COMPANY v. R. PATT BROKERAGE, INC. PACA Docket 
No. 8478. Reparation of $2,028 with 5 percent interest from 
December 1, 1960, awarded complainant against respondent 
in order issued August 15, 1961, by Thomas J. Flavin, Judicial 


Officer. 


(No. 7350) 


WESTERN NORTH CAROLINA APPLE GROWERS CO-OPERATIVE, INC. 
v. C. C. NIX PRODUCE Co. PACA Docket No. 8465. Reparation 
of $943.75 with 5 percent interest from November 1, 1960, 
awarded complainant against respondent in order issued 
August 15, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7351) 


JOE BELSON v. LOCUST FRUIT STORE, INC. PACA Docket No. 
8473. Reparation of $1,396.21 with 5 percent interest from 
August 1, 1960, awarded complainant against respondent in 
order issued August 18, 1961, by Thomas J. Flavin, Judicial 


Officer. 


(No. 7352) 


ALBANESE FARMS v. U. S. OVERSEAS TRADING Co. PACA Docket 
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Officer. 


(No. 7353) 


PETER CYCHOSZ v. HARRY FANCHER AND SONS. PACA Docket 
No. 8484. Reparation of $1,043 with 5 percent interest from 
January 1, 1961, awarded complainant against respondent in 
order issued August 30, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7354) 


B. D. (BuD)' Epwarps v. S. Swirt & SON. PACA Docket No. 
8488. Reparation of $129.50 with 5 percent interest from 
November 1, 1960, awarded complainant against respondent 
in order issued August 30, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7355) 


FT. PIERCE TOMATO GROWERS v. BLALOCK’S TOMATO RE-PACK- 
ING House. PACA Docket No. 8482. Reparation of $490.50 
with 5 percent interest from January 1, 1961, awarded com- 
plainant against respondent in order issued August 30, 1961, 
by Thomas J. Flavin, Judicial Officer. 


(No. 7356) 


Percy A. KELLY v. STEWART PRODUCE COMPANY. PACA Docket 
No. 8483. Reparation of $795.50 with 5 percent interest from 
October 1, 1960, awarded complainant against respondent in 
order issued August 30, 1961, by Thomas J. Flavin, Judicial 
Officer. 


No. 8481. Reparation of $720 with 5 percent interest from 
February 1, 1961, awarded complainant against respondent in 
order issued August 30, 1961, by Thomas J. Flavin, Judicial 
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(No. 7357) 


PETER MCCLEES v. GREEN PRODUCE, INC. PACA Docket No. 
8487. Reparation of $164.95 with 5 percent interest from Jan- 
uary 1, 1961, awarded complainant against respondent in 
order issued August 30, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7358) 


MICHAEL-SWANSON-BRADY OF MOOREHEAD, INC. v. JOSEPH 
NORTHWEST, PACA Docket No. 8479. Reparation of $438.16 
with 5 per cent interest from March 1, 1961, awarded com- 
plainant against respondent in order issued August 30, 1961, 
by Thomas J. Flavin, Judicial Officer. 


(No. 7359) 


SAFEWAY STORES, INCORPORATED v. THOS D. PALELLA & SONS, 
Inc. PACA Docket No. 8489. Reparation of $1,395 with 5 
percent interest from February 1, 1961, awarded complainant 
against respondent in order issued August 30, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7360) 


MELVIN R. CHARTERS v. U. S. OVERSEAS TRADING Co. PACA 
Docket No. 8493. Reparation of $360 with 5 percent interest 
from December 1, 1960, awarded complainant against respond- 
ent in order issued August 31, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7361) 


PETER MCCLEES v. A. H. GILDERSLEEVE & SON, INC. PACA 
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Docket No. 8486. Reparation of $58.25 with 5 percent inter- 
est from March 1, 1961, awarded complainant against respond- 
ent in order issued August 31, 1961, by Thomas J. Flavin, 


Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 7362) 


VALLEY PACKING COMPANY v. THE ISAACSON Co., INC. PACA 
Docket No. 8018. Order issued August 29, 1961, by Thomas J. 
Flavin, Judicial Officer. 








